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. : ° Nees ot to eee 
AppeaL from the court of the’ parish an¢ ~~ 


; tion from the 
city of N ew Orleans. city court, to 


seize goods 
and chattles, 
does not au- 


Porter, J. delivered the opinion of the 
thorise the 


court, The defendant,- who is. city marshal, narchall to 
y ; . m seize ané sel} 
sized, under execution against Grymes and real estate. 
. . : ae ‘ When the 
wife,.a lot which the petitioner had acquired principal ap- 
Sat § z pears incourt 
by aathenti¢ act, and of which he was in pos-to support 
% . 2° einai : the act of the 
session, ‘The plaintiffs in execution have ap- azent,.what- 


ever is evi- 


. : : dence a- 
peared in the acuion, and alleged saa dnaeed gainst the 


grounds why the sale to the plaintiff was mull [n'ter is evi- 


iO ont inst th 
und void, as it respects creditors. —.” 
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332 CASES IN THE SUPREME COURT 
Eastern Dist. We are strongly inclined to think that ion 


January 1329 
w-~~ of these grounds are sustainable, in the 


THOMPSON 
vs. 





tion the parties now present themselves, ™ 


CuauveAv- plaintiffs were not authorized perhaps trey | 





When tl 
aha pe the alienation as void, and seize the: 


heriff’s sale , a 
interven toi the hands of a third party. ,T ough 
maintain the 


validity of it, to have brought an action” to have had it sy 


the court 


may order aside, But supposing théy were a 
him to res 
store posses- {0 proceed in the manner they did, 


sion. 


Sans 


clear the language of the executidn dilia,, 
thorize the seizure ‘of:real estate, and the mr. 
shal is responsible. 
The writ issued by the justice of the pie 
directed him to seize the’ goods and chaitles 
of the defendants in execution. Neither i 
the technical understanding of these wworisa 
used in our law, nor in the ordinary iéati 
given to them by common use, and he ar 
thority, of the best philologists,can they be-cor 
sidered as embracing real estate. The ae of 
1805, which gives the form of the writ offer 
facias, uses the expressions “ goods and.cha- 
tles, lands and tenements.” If the termsgoods 
: and chattles, comprehend .lands and:tent 
ments, the latter words were useless, and ple 


ced therefor no purpose. This of coursew 


cannot presume in an act of the-legisla 

















dhe law, which at that time was of equal au- 


trial, to the introduction on the part of the 


_ derice against the plaintiffs in execution, Who 
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OF THE STATE OF LOUISIANA. 333 
More particularly, when irithe’Freneh text of Baste Pre 


—~ 
—_— 


thority with the English, wesfind “goods and 
Caavvesv. 

chattles,” rendered by effets, meubles,- John- 

son, in his: dictionary, states goods to mean 

personal property, chaitles any- moveable pos- 

session. ‘The popular understanding of these 




























worls, it is unnecessary for us to remark, is in. ° 
conformity with these definitions. 
Several’bills of exceptions were takenon the © 


plaintiff, of proceedings had by him against 
the defendant, Chauveau, before the juStice of 
the- peace. ‘They were objected fo on the 
ground that they were irrelevant, and not evi- 


had appeared in this cause to support the pro- 
ceedings of themarshal. ‘They were not per- 
haps necessafy't0 @nable the plaintiff to main- 
tain this action, but not being able to perceive 
anyinjury they could have done the defen- 
dants, we do not think the cause should be 
remanded on that account. As to'their being 
res enter alios acta, and therefore not evi- 
dence against the interveners, we are of opin- 
jon there is no weight in the objection. Par- 
ties who voluntarily appear in court to vindi- 
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astern Dist Cate and justify theacts of their agent; , caine 
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“~ in any respect, deprive those who coniplain of 


THOMPSON those acts. of the use of any evidence which: 
CHAUYEAU: -onld have beef legally offered against him, .. 
“The appellee has complained of” the judg. 
ment of the court below, in not directing ong 
of thé interveners in the suit, who purchased: 
* the property at sheriff’s sale, te give UP os. 
_— of the premises; and the complati we 
think well ‘founded. ‘The purchaser having 
declared that the acts of the marshal were 
done by his authority, and joined issue on'the 
validity’ of his proceedings, of which the sale 
to himself made a part, tlie decree of the court 
would not reach the merits of the case, if he 
were not compelled to restore the possession, 


It is therefore ordered, adjudged and de- 
creed, that’ the judgment oftthé}parish court 
be annulled, avoided and reversed ; and itis 
further ordered, adjudged and decreed,ithe 
the plaintiffdo recover possession of the I ia” 
question from H. Buckman, or of the interye- 
ners in this cause; that he also recover from 


the defendant,Louis Chauveau, the sum of one - 


hundred and fifty dollars, with costs in both 
courts; and that the said Louis Chauveau do 
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OF THE STATE OF LOUISIANA. 335. 
reoover from. Norman, M’Cleod & Campbell, Eastern Dist, 


January 1829 
Henry ‘Buckman, George Singleton, G. R. eg 
Baumgard and Hiram. Houghton, the said TwomPson 


sum of one hundred and fifty. dollars, with Cuauvaay. 


‘costs in both courts. 


Nixon for the plaintiff—Canon & M’Caleb 
for the defendant. 
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RA TCLIFF & AL: +s. RATCLIFF& AL. - 


Represen- 
Apreat from the court of probates_ of the , | Repressn. 


parish of West Feliciana. tarpose of ite 


eritance, 
does not ‘ ex- 


Martin, J. delivered the opinion of the ty i ‘e 
court, This case was rémanded from this Sousmso'th 


court in May last, because it did not state 
whether William and Richard Ratcliff (the 
fathers of the petitioners) who were first cous- 
ins of the full blood of Robert Russell, deceas- 
ed, died before or after him, = . 
On the return of this case to the court of 
probates, Jemima Ratcliffe, wife of Benjamin 
Harrison, intervened and prayed a distribu- 
tive share of the estate of the deceased, as 
daughter of Jesse Ratcliffe, another first cous- 
in of the estate, 
There was judgment for the petitioner and. 
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Eastern Dist thei intervening parties, and the wiesiseent “tT 


January) 


er ee _adppitted thatthe intestate died a] 
Rarcur™ 1907 the father of the intervening. party in | 
1820,— William Ratcliffe in-1SL7yandR 
ord, im 1819 or 1820. * * ae 
— Jesse, William, and Richard Re 

were first cousins of the intestate; the fist 

two died before the intestate. a 
T he succession was opener since ten | 
lication of the new code. re 
‘It is clear the judge of probates has ‘ rm | 




























eames 


a eee 


in admitting the interveners, children of fm 





cousins of the-intestate to were 
as the law does not authorise represe 
favour of the children or other desendaniel | 


brothers and sisters?—Civil code, 893, 


It is, therefore, ordered, adjudged, and 
creed, that the judgment be annulled, 


= — 


and, reversed, and the petition of the origial 


a 
_ 


and intervening parties dismissed with “ 
in both courts. "’ | 

Hennen for the plaintiffs— Watts & , ’ 
dell for the defendants. 
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| ; id panes ‘wrannwearigen. < ie "Bastem Dict 


ow 
: | Apreat from: the Lom, of the Ist district re 
b, oo von *. -havenoright 


in {Porrer, J. <iRteeted the opinion OF AME rote tools 
7 from seizure’ 


! ¥ 2 _toutic” Phe defendant took a rule.onthesheriff on a fi. fy 
T to shew cause why he should not surrender wie, "sr 
| ‘op axquantity of blacksmith’s tools, an tens their «lively- 
siewhich he-had seized under an execution . The Jarfft 


has- a 


in ‘this.¢ase, ‘The court-afier hearing Sriine 


- 


ilieparties; made the rile.absolute, and. thie rin on the 3 
© | plainiffappealeds eee | BR ayhent 
i The appellant has trged in. this -eourt, that "2" 

soll Me judge t below. erred in releasivig thearticles .- 
. DIZ from seizure, withour any evidetied-to"» - 
me | she v that they? yore flecessary. tothe liveli= 
oF ‘Yood of the defendant, and -he haS‘urged from 
| the great number: of'articles contained inthe 
1 | -ihventory returhed" by ~the ‘sheriff, Ahat they 
dd gould not be all required to, enable us defen- ? 
< | dant to carty’ ‘on his trade, =~ .4 
sca | We ‘are inclined 10 think thé éonitruction 
‘at patended for by the plaintiff is corréci, and 
‘tiatsich evidence should begiver. ‘The ob- 
ject of the. Jaw -was to secure to-€itizens and 
otliers, the means of labouring at theif trade 
orptofession, and they cannot avail themselves 


Mes yrdribiin to-pui more propertyzthan is 
Vor. VIT. N. &. 43 
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Joinery 625 necessary for that Ss waitahe call al 3 
N= their creditors, 8 Rs 


PARKER 


Pee es But in ythis casé we are unable to rey, 
vHER. the judgment of the inferior court ag 
-ground, for thereis ne'statement on w 
~tlence the rule-was decided. 
-The plainuff however urges e 
apparent on the face of the record, 
-not haye .béen- cured by any. evid vm | 
below... ‘The judgment was rendered | : 
and the law, be contends, authorises “ieee ; 
zure of teols-and aa to. mmtintye «4 
a acoA ee 
~ "Phe code of practice, on‘ which t 
tion-is déimed, is.-in ae 
if cannot séize——the tools: and 
menis necessary for the- exercise of - 
of profession by which the-debtor gaig 
_ sing? Codeof prac, 644” 
"These of the civil eode on whiche 
tiff relies, are as ‘follow: “The lessor hi 
the payment of his rent and. other ¢ bh , 
of the lease, a right of pledge on them veal 
effeots of the lessee which are found: on : 
property leased, ” La, Code, 2675. i 
- This right of pledge the plaintiff cont lis 
the right torretain the article pledged di 


ea" 
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-_pifrentcis made ‘of the*debt > and’ as die Wb: semen 
jevsare i in the hands ofthe debtor; that right: pong 
i beas effective as if they had beéh deliv. . pe 
| ‘otéd into the possession of the creditor. “THER, 

( Dhe question which: these articles of out 
aes | eodepresent, is by no. means free - froni-ditie®: | 
’ “ * diiliy: '?The tenth section of the act, ‘erititled’ 

wall | eibraet to provide | for the.printing and promul- 

| | fidon of the: dmendments made to the civil 
fe ofthe State of Lonisigna,”* passed April 
; i [824, provides “that in ease* the code of ¢ 
call b| fractive should contain any provision ¢ contra~ 
|| tror-¥epugriant to thése’ of the civil code, the 
q Jatter shall be considered ‘as virtually repealed 
1 therebpamendéd in in that respect.” Acts of 
1824, p. 178. 7 
“Is the provision of the code-of practiee con- 
S wary to, and repugnant to that of the civil 
tM : pode? We are of opinion it is not, The rules 
; “phtscribed for the execution of a fieri facias, 
all | ‘ordinary cases of. debt, where no special 
privilege existed independant of the judgment. 
Wihedebtor had pledged his tools for a sum. 
a of money, ‘we suppose there can, be no doubt 
at af his-being unable to get them’ baek until he 
a) | paid the money he had borrowed: on- them, 
imtt The right’f pledge conferred by law in favor 








Eastern iia the lesser,-must.have the sane 
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ho 
PARK Eee 
vs," 
STARKWEA~ 
THER. 


“ofthe Louisiana code, declares that Nemovea;. 
‘bles: belonging to third persons, found.on the, * 


 fieri facias for debt in an_ ordinary t i. 


| creed, that the judgment of the. district court 
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words have nomeaning, _ , r chs re 
The correctness of this ‘constuction ae 
we think be stfengthened: by Tecurring to tm. 
ather: articles of ‘our eode,. The: 2677 art. q 





premises, are subject. tothe pledge of thee A 
sor. The code of practice only au 


seizure of the property of the debtor, bie : ‘ 








do not suppose it. could be contended aa 
provision deprived the lessor of his pri rule 
and if it dogs not, we do not. ‘see. how. there. 
ticle relied on by the appellee can deve at 


Itis necesscry to remark that in this, in. 
stance, the seizure was.made under anwrit of a 


fiert facias, buf the suit in which the judgment : 


DIEPHAD 


effect in relation to. tools, & 0, ~ - : ES os } . 


was rendered wasfor rentand weare ofopinion, ae 
that the privilege of the lessor was not lostitby 


the form of execittgn i in which hescagittty fe . 


furce it. 


It is therefore ordered, sidjudgad’ afd ‘i 


be annulled, avoided and “reversed, ‘and, that 


the rule-grahted in this case be-discharged 4 


4 


at the cost of the appellee in both ¢ courte® °= 
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“es LOUISIANA sn TE: BANK is. ADELE 
ARPEAL from the court of the 3d distriot « 


Porter, J. delivered the opinion. of the eo. 
- our This is. an action. against the defon-iana cote,” : 


bird herse}f 
nt ag endorser of a promissory note, The as er ad 


thongh she | 


eiition ch argos | the responsability in the usualeave to her = 


aon ot 
> . B orm-0 
mode,” : at hs ee 08 ~ a endorse- 


The answer consists oe a “general denial,» ona 


and a plea that the defendant signed, her name met = 


os surety, and that by. law she could ot enter Ao ci 


in fact ‘ 
into such a an engagement, ; =e jhoweh the 


‘There was judgment against her in ‘thee tbe aevee 


it creates 
court of the first instance, and she appealedy‘higher obli- 
gation. — 


The note is inthe following: words; —* In? 
three years-afier date, I promise to pay: 
Mrs. § Sarah Rowell, or order, at the office of 
discount and. deposit of the bank of Louisi- 
ana at Baton Rouge, the sum of four hundred 
and ninety dollars, with interest at the rate.of 


| geven per cent, but if not punctaally paid, to 


bear : an interest. of ten per. cent, per annum, 


: from date, agreeably to an act of the: genera} 3 


assembly, approved the. 24th of J anuary, 








ied debt to the Louisiana State Bank— ’ 
“the third instalment. - Baton Rouge; March . | 
Rows. 12th, 1825." (Signed) ~. Samuel Steer, | 
“(Endorsed Pay to the order. of the: Cs | 


_ <<, Self as surety. _'Thatdecision was madeam. 


E ‘gepealed by our old civil code. The: me h 


= / promulgation. ofthese ne 
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it 1825, valuecrectived the iquidation ota | 















amen 








jana State Bank; for Sarah Reraae 

Steer per proc, 3 | 
We decided in the case of Zabooke! Co 

quet, that a woman could in no case*bind hep, 













| “positive law of the Partidas, which on oop 
_~ eiple of constructioncould be consideréda 


- iirenits + to Ne work it is said have » D ° 


must be decided by the law’ aa it stood an we 
‘or to their enactment, r ‘ “ 
~ Before the merits of the case can bee. 
qulred into, it is necessary to examine 
epinion of the judge a quo, in relation tothe 
admission of the maker of the note a6 8.¥ih 
ness. He was, as the bill of exception stale 
called and swornas a witness on the part of 
the plaintiffs, and the defendant. asking him 
on the cress examination, “did not the defen 
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bint endorse te — -which bis abiion iste 
| instituted, as surety for .adebt due by-you  —~ - 
the Sie Bank of Louisianas” the-question Be 
| Soca was sus" Rows. - 
u | mined by thecourt : 
| | --Onsheargument here, the colmpiainiey’ ot 
~ |. theiwimess has been denied onthe provisions. 
« | .ofthe act of 1823; page 76, which provides 
, | Athat the drawer ofa tiote, bill of. ‘exchange, or 
_ | ther negotiable paper, shall never in any case 
| | be admittcd.as a witness:in gny-ciyil cause,or © 
' guit brought by the holder-of any such: note, 

k | order, bill of exchange; or other egotiable pa- ° 
per,. against-any of the endorsers of said note, : 
| ec.” "Phe terms of. this: enactment: de ‘eer= -_ a 
|| tainly exclude the witness offered in this case, : . 
: but the plaintiffs by examining him as & wits - 
| ‘hess itrchief, waved the objection, and confer- 
‘wed on the defendant the right, in the cross ex- 
amination, to put tohim any legal question. 

The legality of the: question put to the wit- 
tess, in‘this instance, cannot be doubted. if . 
the defendant instead of having passed the — 





















ey ee 


note-to the plaintiffs for value received by her, 
“:was in truth the surety of another for a debt # 
due by him, she had a right to shiew it. When 
the law incapacitates-persons from making 


es 


a Sa ee nee 
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J 
—+--— cannot. he evaded by giving to thesé, contact 


ye eawe 8 different fopar from. that: forbidden by jaip 


* D5, 


Rowsts. wheh in substance the contract is” that pro. 
hibited. 'To'sanction such agreements; would 


-the law will not permit to-be done di 
Thus we have" often decided, that the law 
which renders wives incapable of recor 
sureties for their husbands, could:-not begy 
ded. by giving ‘ta the contract the form ofan. 

--@hgagement in solido. : /~ 










— is, therefore; ordered; adjudged, and 


_ Greed, that the judgment of the district ooge 
- be annulled, avoided and_reyersed ; and; 


this cause be remanded to the district. 
be proceeded in according to law, the appol 
paying the costs of this appeal. Ma nj 


Denis for the plaintiff~— Watts for the'de 
. fendant: , Oe 


, Reig 


binwath 
* 





Eastern ~~ contracts of a particutar kindy: ineptovidg | , 


be permitting that to-be done indirectly which 


further ordered, “adjudged and’ decre dl sg 
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of te STATE oF LOUISIANA, 


lh : yee aes & AL, ><” Basteta Dist, 
Japassy: 1829 


pera. from the court ofthe first distriet When there 


has been an . 


/ Ponren, J. delivered the “opinion of. the: appeal and 


judgment in 


the appell 
court, *'Ehe minor heirs of one Daloi, prayed cour thin 


: cas the court of* the first instance fot have the 


case again 


fol ajadsinent rendered in said court, which examined on 
hadsbeet: already appealed from by the par- _— 
ties dtiereto; affd confirmed in “this tribunal. 
In thé*petition addressed to the court below, 
it is stated that the object of the appeal is to 
have the judgment rendered here aménded in > 
certain midtters which materially affect the i in- 
terest of the mitiors. “ 
Notice of this demand was givén to the 


| plaintiffs? but they failed to appear or make 


any objection to rt. Fhe court however éon- 
sidered the mode of protéeding irregular, and 
sefused the'appeal. From that: decision this 
appeal is taken. 

This court has already decided, that when 
persons, not parties to a judgment, appealed 
from it, they must allege and prove in the 
court of the first instance, their right to do so. 


~ That is, that they were aggrieved by it, The 


correctness of this mode of-carrying the 57th 
article of the code.of practice into effect has 
Vor. VI. N.S. 44 


































astern Dist. been strongly con contested in-argumen 
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346 GASES IN THE SUPREME COURT a | 
-~-- afier much reflection we do not see “eed 
Laororx 


on coursécan be adopted. The fact; of @ pany 
pee sas! being aggrieved by a judgment rendeted: 


» 


tween others, is an indispensable-condit 


his right of appealing, ‘That rightanustbogy. 
tablished some where, before the Correctipg, 
ofthe judgment complained Ff, can be exgm. | 
ined into. ~ It cannot ‘be triedan this. Sih BS 
and it must be in that below, or thes alate 
would become a dead letteh. © - 9» 4 

. Thereis nothing in this doctrine whig 
the least degree clashes with the provisior 
the 904th article of the code ofpractice, fori 
appears on trying the party’s right to app ea 3 
the court below, that he is a creditor ‘what a 


not prove his debt in the first instance, his fi” col 
peal in behalf of the debtor, will be rejeelsh | vid 

But the present case is different froma opi 
other yet presented to this court under" di ame 
provision of the code of practice, for therelm | J4 
already been an appeal by the parties tote | od 
‘suit, and final judgment rendered between ij 


them in this tribunal. We do not believethé | ihe 
legislature intended to give more than oneap wi 
peal from the judgments of inferior courts; 
The provisions of the 57Ist article, are under 
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Bu | aed by us to.applyy to cases, where the parties 8 Enatern Dict 
January 


her tothe suit choose to acquiesce in a judgment by —.-—— 
- @tch other persons-mgay be injured, and\ to. “°° 
e- | protect-these persons, by enabling them to “*"4n° @ 
to. | obtain the revision of such judgment in the 
| Appellate tribunal. This application in truth, 
is to,obiain an appeal from our judgment, not 
i: from that of the coust which decided the cause 
| in the fidst instance, A decree of an inferior 
ie | court ifopened by an‘appeal, remains so du. 
2. ting its pendency; and unless-the appeal be 
it | dismissed is never restored - Tf reversed, 
ry the judgment rendbreddiin the, appellate tribu 
ft | nal could: noi bé ciilled. the, judgment: of the 
| | ‘court below. “Nor'€ould i itbe confirmed. In 
‘tither case, the execution would be that of the 
court ofthe last instance, as is expressly pro- 
| vided by the code of practice, Weare of 
opinion we have no power to reverse our judg- 
| “tents in the way attempted here; and that the 
-jadgment of the district court must be_affirm- 
‘edwith costs. Code of prac.618, 623, 629. 

















is therefore ordéred and decreed, that 
ihe jadgment of the district court be affirmed 
with Costs. 


* 8 t @ 8. 8 = ae ee 


Seghers for the plaintifi—Denis for -the 
defendant. 
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Eastern Dist _ PERCY?S STNDIC 1, RPRCY & QL. 2, aes 
eer 9 





Whemthe - APPEAL from the court of proba tte | P 
bates onlers Parish’ and pity of New. Orleans. aie: 


a syndic ‘to 
account with 


bid rank, the court, The sypdic prayed thas certain: 


rights of the 


"er in re- owned by his insolventand the defendants by 


tion to pat- 


ticular de- sold i inorder that their . apron may be i 





mands which 
may form * . Re 
portion \ vided, . “» a Ca 


tnt ego The defendants pleaded: the general ig 

a averring that, the slaves are part of the'es 

of the community.that existed between th rs 

solvent and his poten: "g. childrenay 

they have a privilege. claithon-the yedgig 
surrendered, for $3296: “92, "ilie value of 

halfthe common estate “at tiie” dissolutiont@t 

the community by their mother’s déa 

therefore filed a plea of reconvention, >” 

'The court.of probates decreed the aed 

ibe slaves named in the petition by theplaie 

tiff, as.syndic, and then ih his said ca inf 

was to account with the defendants by privilege 

and according to their rank, for their sharia 

the community, which continued till the cet 

sion ; the costs being paid equally by the 
tate and the defendants, : 

The later made an unsuccessful attemptte 

obtain a new trial, and appealed, 















‘ ; | sine 
a creditor . MbARTIN, J, delivered ibe opinion ot the 
the 








re. \ 
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| The appellant urge thaj, Lh bis | 
ihe m4 The,court erred in not allowing to them euk 

> wy! ne half ‘ofthe. price of the. slaves, who: died- srNDics 
ss | since the dissolution of the community. by Pincy ian: 
the their ‘mother’s death, and the value of those 
ves, | who Imve become invalid “singe, ma it was at, 
be | the -dissolution, i 

fis | 2 The-court erred in iat "printing: ‘them 
4 | thePalue of the farniture o heim of 4 the 
dissolution, oe. 

8, The court erved-in not gins sto thera 
‘the amount of the Jewels and clother of their 

} mother, : 
|. 4. The court. erred -in nei slowing them 
one half of $621, earned by the commion in- 
_ dustry of their parents, 

‘It does not appear to us ‘that any. ‘of the 
points made:can be sustamped, - ‘The court has 
decreed an account te be made; when this ac- 
gount shall be.rendered, it will no doubt allow 
the items stated by the appellants. 






It is therefore ordered; adjudged, and ‘de- 
creed, that- theappeal be dismissed with costs, 


Denis for -the plaintiff—Augustin for the 
defendants, . 
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DOROTHEF vs. cogunLan * *: 


a . 

me. 
Avera from the. ptrish court. of the sli 
and city-of "New oe. “© ao 
a a 
ee 


Mints, Jl. ddjigered dm. opiniog f the | 


court, ‘The plaintiff, a free ) FORA. of¢ i bess 


will of her misicens, pre bequeathed ner 


vices jn the, meanwhile to the ‘defendy ie 


daughter, sho. is stilta minor—that wil 
requires that the child be educated in sucha: 


manner as. m@y. enable her to earn her live 


hood, when free—that no-care of her eduge. 
tion is taken and she is.treated cruelly. oy 
prayer of the:petition is, thatthe child bed 


clared free at twenty-one, and in. the. ma ¢ 


time hired.out by the shegiff. ‘ 

e answer denies the plainiiff ’s capacip. 
to aodind she has any caus¢.of action, 
the general issue is pleaded, . 


i 
x 
eS 


The petition*was dismissed; and the. 


2 


tiff ffappealed.._ 

The plaintiff cannot sue -for her minor 
daughter, in a case in which the latter ooul 
not sue were she of age. 
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The daughtersis. a statu liber, oridies such Fastern 


ides loi: romaines “verbo statu tiber.— Ba a 


: Cequsaaie 


‘ ve slave she cin” ‘have fe Fetion, except to. & aw 
‘| claim or prove her r iberty. Civil Egde’ 177. 
» Her right to’ htt freedom -will flot’begin till 


a % ties : sWenty-one, if so the nitaitwhile the le 


; failge to pexform the conditions ~of the* 
q est ‘and shesheir of the tésiatrix, lave the ~ 


s, lego Ponulleg? therefor, the statu. liber 


must continue a “slave inghe mefinwhile, and 
services be enjoyed by the heif, so that the 


wa object of the suit, asfar as itseonébrhs her, ig 


S telief from ilPreatment, which a slave cannot 


= | me for.” The plaintiff is without a right: of : 


ee aetion. : _ it 
ig . 


It is ol tes diilotod: abe de- 
oreed, -that-:the: judgment be affirmed. ‘with 
costs. es “3% ie nee, e. tae f 


Seghers for’ the — for the : 
defetrdatita 
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* Materned. delivered the Sinton cf 


"This: “ange vas rémended. ‘ron 
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the property court. hr ‘April 187. Kol. 6, SO. ae 
to porta -On. the gui ‘of it th theaiatrioe. PN i « 
sion of the 2v 


appellee, is 
suspengive, 
altho” secu- 
rity was onl¥ 
given for 
costs. 


* die appealed. ts : 










plaindif filed a petitign,, stating that‘ghe dn 
perty, ‘the division of whieh through. ™ 
had been decteed by the judgutent-2 i s 
from, liad’ be®a: legally sdld, ahd ‘hothiiag 
remainedbawpd ymeni of die Ueferidents hate 
‘which wasn court.’ The defendant's” yn 4 
he: having failed, denies that.a legat se ke I 
taken place. ‘The court considered ith 
and gave judginent aceordingly. The» a 


ss oe 
The-record shews the _defehdant gave se- 


curity for cosis only, off his-appadt ler, te 


plaintiff cofitendsit * was notiausperisive: “The 
syndic ‘urges it was’ suSpensive, “roth 
standing - seourity ‘was given for no: morethan 
costs, So the questions on the haar 
the appeal. 

“Every timely appeat is ‘suspensive ules 


security be-not given for ‘the perforinati¢e ‘of 





the judgment, in-a-case-on which it is required 
Code of prac. 5735, 
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Jt is not contended that the appeal was un- Eastern Dist 


. January1829 
timely, but it is averred that the judgment de- ~~~» 


creeing the delivery of slaves and real pro- 
perty ; security was required, td, 576, 577. 
The judgment directs the plantation and 
slaves held in common by the parties to 
besold in order to® effect a partition by a 
division of the premises. 
» The plaintiff contends that this is a judg- 
mept decreeing a delivery, because the sale 
caniot take place unless the things to be sold, 
be delivered. 

The appellees urge that the code of prac- 
tice speaks only of judgments decreeing the de- 
livery of slaves or land unjustly withheld— 
that in the present case the plantation and 
slaves appear by the record to be in the actual 
possession of the plaintiff. 

Admitting that the decree be for the deliv- 
ery of the plantation and slaves, it secures such 
adelivery bythe party being in possession and 

he cannot expect security for the performance 
ofan act to be performed by himself. It is 
true,death may lessen the number of the slaves, 
and the Mississippi carry offa part of the plan- 
tation—children may be born and the river 


may add a batture to the plantation; some 
Vor. VII. N. &. 45 





MILLAUDON 


vs. 
Prercy’s 
sYNDICc. 
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4 


Eastern Dist. kind of property is liable to increase or dimin: 


January 1829 


~ ish in value, but the law requires an appel- 


MiL1.auDON f . : 
—. lant to give,security that he will perform ag 
syxpict. much of a judgment as he is directed to per. 
form, and for nothing else. ) 
We conclude that the district court erred 
in considering the appeal as devolutiveonly 


and the sale legal. 


It is, therefore, ordered, adjudged, and de. 
creed, that the judgment of the district cour 
be annulled, avoided and reversed andthe 
case remanded for further proceedings, the 
plaintiffand appellee paying costs in jy 





courts, 
Seghers for the plaintiff—Davis for thede 
fendant. 
When com- TRACY vs. TUYES & AL. 


munication 
aed ApPEAL from the court of the first distinc 
before trial, 
oon dann Porter, J. delivered the opinion of the 
rot cee court, The petition states that the defendants 
cannot" ob received from one Henry Stark a quantity of 
wrassurprsed goods to sell on commission, the proceeds 
duction. which they were directed to pay over to the 
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nil plaintiff, and tho’ often requested they have ee Dist, 


refused to do 50. | 
“The defendants pleaded the general issue, = 
Tuyes & at 


and further averred that the funds of Stark in 
their hands, had been attached in Tampico, at 
the suit of Curell, Lesassier & co. 

The suit at Tampico was in the name of 
Harrison, Brown & co., not Curell, Lesassier 
&'co., and on the defendants offering the re- 
cord in evidence, it was objected, that it did 
hot correspond with the allegation in the an- 
swer, and could not be received. Whereupon 
the defendants offered to prove, that the suit 
tho’ nominally by Harrison, Brown &co., 
was instituted by them for the use and benefit 
of Curell, Lesassier & co.; and they further 
proved that the record offered in evidence had 
been communicated to the plaintiff’s counsel 
seven or eight months before, with a declara- 
tion from the attorney of defendants, at the 
time the communication was made, that it 
would be relied on in defence of this suit. The 
court refused to admit proof of the action hav- 
ing been brought for the use of the persons 
named in the answer ; and notwithstanding the 
evidence of tlie record having been communi- 

cated to the plaintiff’s counsel, rejected the 
transcript. The defendants excepted. 
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ee noe ee 
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It has been decided in the cases of Ralsion 1 


vs. Barclay & co.and Ory vs. Winter, that 
when.a perfect knowledge was shewn on the 
part of the party opposing the introduction of 
evidence, that it would be introduced and.g¢. 
lied on, he could not successfully resist it, op 
the ground that it was contrary to the allega. 
tion in the pleadings. We cannot in any reg. 
pect satisfactorily distinguish these cages from 
that before us, and the cause must be reman. 
ded. We think the doctrine established by 
those decisions, a salutary one. The moge 
judicial proceedings can be simplyfied, and 
freed from technicality, the better the ends of 
justice are promoted. The object of the rule 
invoked by the appellee was to prevent parties 
being surprised at the trial, by testimony of 
which the pleadings afforded no warning— 
But when notice is given of the particular 
defence to be relied on, and the testimony too 
which will support it, the case forms ane 
ception, and does not come within the reason 
on which the rule was established. The ar- 
gument urged in this case, of the information 
furnished by the appellant, not having put.the 
appellee on his guard, becausewhe. knew the 
paper could not be introduced under»the 
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lished by this court from applying in any case. 
He ought to have known that when he had 
such previous notice of it as enabled him to 
meet it, thatit could be given in evidence.—6 
Martin 649, vol. 4, 277. 

It has been contended that even admitting 
the record could be read in evidence, on the 
ground just stated, it was still inadmissible be- 
cause it did not shew such proceedings in 
Mexico, as would authorise the court sustain- 
ing the defence set up. This objection is to 
the effect of the instrument, not to its legality 
as evidence, and the influence these considera- 
tions should have on the final decision of the 
case, can only be decided in this tribunal, after 
a trial has been had in the court below, on all 
the legal evidence there offered. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court below 
be annulled, avoided and reversed ; and 
itis further ordered, adjudged and decreed, 
that this cause be remanded, with directions to 
the judge a quo, not to reject the record of a 
suit in Mexico by Harrisoh, Brown & Co. vs. 
Henry Starks; and it is further ordered, that 
the appellee pay the costs of this appeal. 
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pleadings, would prevent-the doctrine estab petem Px 
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Eastern Dist, Ripley & Conrad for the Pn — ioe 


January 1829 
wv ~ for the defendants, 
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BALFOUR vs. CHINN. 


When ade- APPEAL from the court of the 3d district 
mand is in 

_ ga the judge of said district presiding. 

ive, or 

slave, or his 


value, the Porter, J. delivered the opinion of the 
jury may . . ‘ ig 

findaverdict court, ‘The petitioner sues for a slave in the 
in favour of ii 


the plaintiff, nossession of the defendant, which she avery c) 


for the slave, 


and at the 
same time be her property. 
s his va- 
oo . pleads that he bought the propesil at 
A possessor 
in pha faith @ sheriff’s sale, i In pursuance of an execution 
is only re- 


sponsible for issued at the suit of Dicks, Booker & 
the fruits 


from judicial against Wm. Balfour, who now resides per 
demand. 


manently out of the state of Louisiana. He 
further denies all the allegations in the peti 
tion,and prays that Dicks, Booker & co. my 
be cited in warranty. 

They werecited, appeared in warranty, am 
pleaded the general issuc. 6 

The Cause was submitted to a jury inte 
court of the first instance, who found a verdict 
in favour of the plaintiff for the slave, or in 
case of his failure to deliver him, for five hun- 
dred dollars, and one hundred. dellars a yeat 
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for his hire, from the time he came into the Fustire Dist. 


possession of the defendant until delivered. 

The court rendered judgmentin conformity 
with the verdict, and the defendant and inter- 
pleaders appealed. 

The first question,in the cause is, as to the 
propriety of admitting in evidence, the copy 
of the record and judgment in a suit between 
the plaintiff and defendant for the slave now 
sued for. Itis urged that altho’ this evidence 
was correctly received as between the origin- 
al parties, it could not affect Dicks, Booker & 
co. the warrantors. Admitting it could not, it 
was properly received as between plaintiff and 
defendant, and the correctness of the decree as 
between them, is alone presented for our de- 
cision. No judgment, over against the war- 
rantors, was given in the court below. 

It is objected in the points filed, that the jury 
erred in finding the value of the slave; but we 
are unacquainted with any rule of our law 
whiich forbid them doing so, when the suit is 
in the alternative for the property, or its value. 
It is unnecessary to examine whether the 
pleadings, in this instance, authorised the ver- 
dict, as the point was abandoned on the argu- 
ment before this. court. 


uary 1829 


— 


BALFOUR 
vs. 
CuHIKXN. 

























360 


BALFouR 
vs. 
CHINN. 


Eastern Dist. 
January 829 
“~~ slave from the time he came into the possession 
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The jury found a verdict for the hire of the 












of the oe” and in this we thik they 
erred. He bought at sheriff’s sale, py 

to the decree of the court introduced: ith evi, 
dence in this cause, and like other posseggopy 
in good faith he is only responsible for the 
fruits of the thing sued for, from judicial de. 


mand. ‘ iit 


It is, therefore, ordered, adjudged, nile 
creed, that the judgment of the district ¢ pur 













be annulled, avoided and reversed; and it : 
further ordered, adjudged and ‘Gecreed, tha qi 
the plaintiffdo recover from the defendant } 
slave mentioned in the petition, and that) 4 
failure of his delivering the same, that he pa ; 
to the said plaintiff the sum of five hu dred 
dollars. It is further ordered and dec ee : 
that the plaintiff do recover from the defen 
dant one hundred dollars a year, from the t h 
July, 1827, until the date of the delivel a 


the negro, or the payment of five hundred@ie. | 


lars, his value; the defendant to pay 


of the court of the first instance, and the pla. 


tiff those of appeal. 


Peirce for the defendant. 
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panda xerdict.for the plaintifis with sap 
gént:intereat, from thedate of the pfotestof the 
“pote. The plaintiffs entered: aremittitar-on 
the.xtoord for one:pet eent, and -thé court af 

ter -overrulis ya motion fora new: ialygave 
jndgment against thedefendantsfor the'amannt 
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dant appealed. 
Several bills of exceptions were” 
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opinions of the judge refusing Fi wa: # 
defendant permission to give in evidence, G~<% 
ters of one of the plaintiffs, letters: of the “*™ © " 
rawer, and the proceedings of the defendant Com * 
againsthis’oreditors for a respite. ‘They were 
rejected-on the ground.of irrelevancy, and no! 
being-within the pleadings. -In those cases 
» where-the proof was. excluded, because it va- 
tied from the defence. pleaded, the court was 
 glearly correct; and an attentive perusal of the 
->) @vidence. considered to be irrelevant,,has satis- 
fied us. that-no error was committed in:pre- 
: Pensing it abo, from going to. the jury. 
‘| The defendant requested the judge’ to 
@ | charge the jury, “that, when the endorser of -a~ 
’ bill,of exchange has paid no value for,it, nor 
Bt been. inreality the owner, but:has merely .en- 
| dorsed it,to accommodate the drawer, and ens 
able him to:raise money.on it, such endorser, 
| tho? he should pay the bill after- protest, is to 
‘be considered as-surety of the drawer, and his 
tights are.to be regulated‘as. such.’ 'Thre 
judge refused to give the, opinion:to the jury, 
‘andthe defendant excepted, . ea 
Weare of opinion the judge did not err in 
© | refusing to give such a charge to the jury. As 


between the drawer and the payees who had 
Vos. VII. N. S. _ 47 











Januarji829 ° me | 
—~--— contract of suretyship was forweds as hasah 


wees * veady been decided in this-court inthe cage of 
Coe Nolte & ali vs. their creditors: So-aleothe | 
payees and endorsers became’ sutéties:to.all 
persons who might take the penn 
course of trade.. But-the engagement oie 
acceptor was absolute to pay to themyand 
is nothing in the terms of the lig my 
we believe in the understanding of-the a 
‘at the tinge they endorsed it, which created 
slightest presumption they intended tobecome | 
sureties tothe acceptor, or. that he honouted i 
4 - the draft on their responsibility; that they } 
: | were'to-be bound:not. only to the persone 40 — 
; whom the bill was to be'paid, but also'to't 
person ‘who promised-to pay it. Whew an . 
attempt is made not only to take 4 negotiable ‘ 
instrument out of: the law merchant, bate : 
give to it a constructioh directly 0 
literal meaning, a clear case should bejpnade 
out of the intention and understanding of the 
Parties.- So far from-+hat being the:case; we 
do not believe it ever entered into the thoughts 
of the plaintiffs, that they were'tbe'suretiesto | 
the acceptor. Nothing at leastof that‘kind |— 
has been proved, and we are bound to com: 
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_ qude that the understanding of the parties was Pam Di 
~ gonformable to the terms of the contract. 
This defence we presume has been sugges» "= 4, 


ted,as i it appears to. be sanctioned, by the opin- 


-jonsof alate eminent judge in Eagland sitting 


at nisi prius, But these opinions have been 


“since overruled, Certainly until these deci- 
. sions of Lord Ellenborough, it never was sug- 


gested that the engagement of the acceptor was 


-not absolute to all the previous parties, and 


that nothing could discharge him. but pay- 


ment, or'release, ‘The law merchant of the 
_ United States is decidedly against the doctrine. 
* on which the appellant has relied, and so also, 


we'are satisfied, is the reason of the thing.— 
Bayley on bills, 121. 2 Camp. N. P. C. 185, 
$ thid, 362. 4 Taunton, 730, 5 ibid, 192, 2 


_ Starkie, 531. 6 Cowen, 484, 9 Sergeant &- 
: Rawle, 229, 3 Kent's Commen. 57. 


Tis therefore ordered, adjudged, and de- 
creed, that the judgment of the district eourt 
be affirmed with costs, 


: Hawes § Maypbin for the plaintifis—Straw, 
_ ridge for the defendant, 
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January 1829 : 
~~ AppraL rom he cour of de pain | 
An agentis it of N i 
t nt Cl e “6 
wien oe. ‘ 
. t . 
Kase Ss PoRTER, : i delivered the opinion of ‘the 


A surety 


on a bondeourt, This is an action to recover ei bales 


iven to re- 


ease proper- of cotton, Which the plaintiffs allege they ships 


ty from 


questvation, ped on board a flat boat, to be delivered t to cer- 


is not a com: 


petent wits tain persons in New Orleans. They aver this 


Ress, 


cotton to be in the hands of the defendant, w wha 
retains it without.any legal authority, and te te 
fuses to give it up, e 

The general issue is pleaded, and to that 





defence is added a special plea that the defen. 


dant purchased the property in open market 
and paid | for i it, 

The court gave judgment against the pin 
tiffs, and they appealed, 

‘The only withess introduced by the sake 
tiffs io establish the facts set forth in their pe. 
tition, was the captain of a flat boat belonging 
to them, into whose care the cotton had been 
intrusted, His competency was objected to 


on the ground that he was giving evidence to 
discharge himself from the. responsibility he — 


had incurred by receiving the property, and 
failing to deliver it, We are of opinion, hows 
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in Eastern Dist 
over, the court below did not err admitting E 


ts to testify for we 
him? conyerr ofners % Lawe &°AL- 


. dheir:: principals ~ -(without: a -release) while ,,. 
. geting in the ordinary course of the business 


DerevsTer: 


jntrusted tethem, and where there i is no charge 
of misconduct, or culpable negligence, raised 
against them, has been frequently detided i in 
shig court ; and more particularly in theease of 


-O, S, Bank; vs..Johnson, after a fall éxamin- 


ation of the principal authorities on this sub- 
ject. Vol, 5, p..210, : 
On behalfof the defendant, the. only -testi- 


_ meny offered io establish the purchase of the 
‘Cotton in market overt, was that of the surety 


onthe bond given to obtain a release from the 
sequestration which the plaintiff had obtained 
atthe commencement of the suit; ‘The com- 
petency of his evidence has been brought be- 
foré'us by'a bill of exceptions, arid we are of 
opinion, he shouldnot have been permitted to 
testify, because in the event of the cause be- 
ing decided against the defendant, he became 


‘jmmediately and directly liable on the bond, “ 
- The.case cannot be distinguished from that of 


bail, Starkie on evidence, p, 4,786, ae | 
It-has been urged that,the defendant has a 


| aight toclaim a set off for moneys due by. the 


~ 
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Rasseraict, plaintilgs to the. person in whose care “thee 
ye ‘ton was intrusted,, but we 20e nothing j » ee 
LANE At she » «5 ae 
‘evidence whieh connects the frei tery 
DerEtiTE i dofendaht or that-authorises:the Jafie 
besubrogated to the.right of the er, 


It'is therefore ordered, adjudged 
creed, that the- judgment of the paris 
be @mulled, avoided and rovicallll 


itis farther ordered, adjudged and deg 
that the plaintiffs do recover ofthe defen 
‘the eight bales of cotton claimed in 
tion, with costs in both courts. 


M-Caleb forthe plaintifis—Carle ton 
Lockett for the defendant. 4 


BURROUGHS vs. JAYNE & Ak, 


yy Theratii- Appgan from the court of the first it i 


cation of a 


_ti,camet”. Powtrem, J, deliveréd’the. opinion io ; 
oor aa court, ‘The only question in this cause 
whether the intervener has a privity 
* money paid by him as agent of the deféii 
for insuring a vessel seized in ecu 
suit of the plaintiff. 
The facts of the case shew to our 


tion; that the act of the intervener insuri 





: sine the service made by the plaintiff. 

» fhe intervener contends that the ‘tatifica- 
an talitst back to the date or time when the 
__ actwasdone, onthemaxim omnis ratihabitio, 

) mandato equiparatur, -Adinitting the posi- 
tion to be correct as between the partiesito the 
- eontract, the ratification. cannot affect rights 
- which third”persons may- havé acquired on 

the thing previous to. the confirmation, The~ 
Jaw on this subject makes a distinction be- 
tween acts which are void, and those whieh 
are voidable: giving the effect contended for 
by the interpleader, to a ratification of the lat- 
ter, and denying it to the former., In the one 
ease there isa contract which it requires some 
}. act ofthe party to it, toset aside; in the other 
| © there is none, the contract being formed by the 
| ratification. The insurance made “by the in- 
‘terpleader without authority, of direction from 
the defendant is of thé latter kind; until” rati- 
fied it was ‘completely riull and void in rélation 
to ‘the principal. The authorities cited by 
ptainett ’s counsel are decisive we think in sus- 
taining 'the position takenbyhim. Lou. code, 





< DONALDSON & AL. vs. DORSEYS,8) 
"Phe district APPEAL fromthecourt: of the first 


court was 
not without * 


pecnmesspane A heer, J. delivered the opinion of 1 
re in suits court: . This case. was remanded from { 
estate a court, inorder to.haye the value of the, 
rast provements made, and the profits rec 


Anda 
camer « pow the insolvent, ascertained ; it havi ng ne 


le mad x 
in virtue ofa cided that he was without title to 


’ tha court and lot, whieh’ is the principal obi 
present euit,— Vol, a Be aaa 
"_..Fromthe last nian of. the diste ? 

the plaintiffs have appealed, and they ¢ 
shat the court erred 4 in ogneidering, is 


plain also, that the seepeorennsi are <a 
valded and the profits under valued, 














|  Gapata: ‘net: his: bad’ ‘ais bile th belteer 
| Retains: Se mis aac ecbeae ae * — 


| ‘ther pramises ~~. . i 
iz #3 Or on sbeingisaion of «pein, 
‘: i whieh was discontinued ; : ee 
Or on the-inatitation of hein suit 
| ethos provisional possesion: 
+8.-The-evidence established a different Yas: 
- hteot the improvements and profits. « 


~* 


y Pe. £ i 
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§ 
| 


TL The insolvent purchased at a sale abe 


| s judgment of the distries court,” at the: ine- 
| tignee of a person’ who ‘styled himself tigent 


ofthe executrixes’ ai Cc. Vain: Rrandlltes, - 
plaintiffs’ maiher.. 9): : 
Andit is urged sdicipale isa w muility; pettg 
, ondered*by @-court (without. jurisdiction, and 
‘the objections 1 made by these plaintiffs in a suit 
+ lately determined, ini which the presont plain- 
tiffs recovered sundry-slaves from Hull,  pur- 
chaser wider~ciroumnstances* not absolutely 
the same. as the dernssass but weg a . 
similar. 
he drier court was 5 dtebhivly without 


jurisdiction, 7. ¢. if they were so, rations ma- 
Vox. VIL N, 8. i8 
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mn Dist. teria, the objection: would * preye 
fears ‘point is now séttled that district courts a 
eae without jarisdiction ratione materia, Ve 
Donszy’s Of vacant estates; or of estates.a . 
*rnPicy “executors, - Tubes vs, Johnson, vol. geet 
The sttiking difference between there 
case and that ih which the plaintifis chi 
from Hull, the existence’of"a. jidgme 
creéing the ‘sale, distinguishes-thé cases “al 
‘ the insolvent bought ‘atca‘sale, Abit we * 
have transferred the preperty” to him/4 
person mentioned here, “held -as - thé? 
tatrix had been really dead ;- the estaté ® 
_haye passed, unless. the -minority-of the fi 
would have prevented it; but this ci . 4 
stance would have rendered the sale voi 
not void; the mullity, if any," would be a 
tive one. ° . 


BEETS EZERZ ERs 


@ 
<4 
~ 


a Ss 


f 

. The absence of proof‘of the tests 
death, makes her-living to be presumed, did 
then ‘the insolvent’s title fails, because Fis ve ‘ 
dors, the- plaintiffs in the stit, had no title: © ( 

On the first point we think the districteoui, 
did not err,-in considering’ the insolvent’ ast | 
bona fide purchaser. ae 

- If. OL & FV.. On the three following pein 
the appellee’s principal reliance, is in the pee 
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OF THE STATE-OF LOUISIANA. 
ine of the new civil codé,495, 3416; The 
er consideration is anterior to the code 

‘gadihe right which:-it gaye rise. must. be 
regulated by the laws in vigor’at the time. So 
the-cowst’ isnot precluded from the inquiry 
whether the pirchaser-Jomew, before judgment, 
that he-was without title, His title depended 
onthe circumstiate of the plaintiffs’ mother 
haying- died before the. letters’ testamentary 
were-granted to thé persons named in her will, 
asexecutrixes, ‘The moral presumption, in 
every part of the ‘world,. where.a. vessel ona 
coasting voyage does. nof arrive within the 





|} year after her departure, and is not heard of, 


is that she foundered. within that.period, In 
Louisiana the legal presumption does not arise 
perhaps, tiltthe ‘person, if living, would be one 
hundfed-years old,- The executrixes residing 
in Maryland,and having sent their powers from 
thence, and the suit being in their capacity of 
execuiitixes, the insolvent, we presume, might 
have believed either ‘that direct proof was 
made of her death, or ‘such circumstances es- 
tablished, which authorised the grant of the 


Master. ero} 
oe 
Donaupson 
& Ee 
Doses 


4 at 


letters. He might possibly believe that the — 


plaintifis’ mother was dead. His error would 
then be an erroroffact, He knew that he had 
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380 _ CASES IN: THE canines vovkr | 
Raster Dat: never heard of her ‘death, “but he Coal no. | 
am know that no ‘one else had, and the ‘suit-ie 
eae which the hoyse and‘lot were sold, woiliing. 
-Densev’s duce an honest mai to believe. not only. thay | 
MENON: hie. was dead, but that her death waa, known, : 
We conclave that the insolvent’s potasision | 
before the judgment d plone i | 
~ was not in-bad-faith, — ; ‘ 
V. The-last point-rélates to a ieee 
evidence, ‘We have examined the t 
In such cases the weight the judge a¢ 
it, generally influences our jaiignusk 2 
In the absolute absence of moral bad fi 
the party-who relits on the technicith, 
make his case perfectly clear. OS a 


mapas HESS 
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Its therefore ordered, adjudged : . 
amet that, the judgment of the district © 
be-affirmed with costs,. .- 


MCaleb for: the pain— Fl enmen 
defendant, 


— 


































ga Te STAN OF LOUISIANA. 


Rig sigh ctaties: pit oe al, 
i, es MOUNOT vi.WILLLAMSON. | Tantaany i 1829 
a (a the courtéf ‘he scenic mei 
1 the — the 8th — | © ne ee 
‘7 Be. a mortgage, | . 
a} oe Masr ABTIN, J. delivered "the: opinion. of the jee to the 
| pour. The petitioner states that he was pos-777"—".,. 


sessor of a slave, on which his. vendor, held | pax enh sae 


not responsi- 


’ 3 mortgage for $400, and had obtainéded a writ ble fr “the 


of seizure apd sale, and the, ‘defendant pur- “And if the 
. : rt 
ighased her at a sheriff ’s sale, under an-execu- doer not 
At 10 
‘tion against him, the. present plaintiff, for the mortgage, z 


sum of one hundred cand fifty’ dollars, which sal, “Satay : 
‘was less than the sum she was : mortgaged | for cet note ' 


, th 
‘The petition concltides wish a prayer that the se, that it 


q tale be sét aside, and that he may have inde in the bill of 
* ment forthe slave- or her value, -. 


The defefidant averred “himself ‘the legal 
“owner of the: slavé, and thavif: any writ of sei- 
. ture and sale issued, it was illegally and im- 
 providently issued. Hie saad all bod other 


_ allegations. ° . at 
“The defendant had judgment, and she pin 
atappeaied. © °C 





~ The statement of facts shews that the follow- 
ing documents were introduced : 
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Jes The cot 8. sale to pales see | 
Moysor 1824. |. 
Wighhiie: mindiasine issued: in tion of Dalle. f 
eet against the plaintiff... 2 RB “tPiee : ; 

The or indgee certificate oF hispore | 
: gage. - - ag a a 
-<2'The writ of: seizure a gale in fay aw |. 
Arigonean, esr 8 rend, Aprif. ie | 
1824. ee f 
‘Parol ‘efidénes of the hes veing it _ : 
defendant's possession, be ye | 
‘The appellan’s counsel cnn i |, 
eqhal to the amount of thie iartgad . ‘ 
_2. The registry of the vendor’s liga * yas M4 ef 
a necessary guard to the appellee, whose file 
shews he had notice. ee aa “ad 


the payment of the mortgage, Sandner alia 
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3. The sheriff should have sold subject to 


to.the: morigage. Sees : ‘ 2 ae j 
The appellee contends that, -: 2a 


1. Thereis-no. privity of” contract: belween 
him and the appellant, vor any proof that the 
former profited by any injury. sustained lee 
latter, oo a ee 







































JOP TEMETE-OF votmsTANA. «= RS, 
#® The act of 1817 requires only that tthe hit Dit 
jheriff should sell subject’ to ‘such morigngea——— 


“ ly exist—the clause inserted that the sale at =e 
me as sibjt toh the onder‘of seizure, is a méfe “tone 





*~* ey 





4 





8 The order of seizore in the present case, 
illegally and iiiprovidenily issuied, being claitits 
|. édonno authentic act, bat ‘un one sighted-by | a 
| ability only, and not by’ two witnesses, 


4, The order of seizure, even if legal, could 
give ho right tony but to Arbonneaux.” hae 
TV at "The ceriificcte of the ‘parish judge, pro- 

duced by the sheriff, repels any presumption 

~of notice arising from any. pe of. the Sheriff's 5 
} “deeds 

6. The scoacaloe were het to: pay the price Ee 

fo thie pppellant, would be still liable to Ar: ~ 2 





Pi ke" -Soogin » a. dave “subject toa aortas. 
$400, for’ $150, did not bid $550; ‘but $150 
for the slave, ie. less “than the sum she was 
mortgaged for ; and therefore there was no 
Tegal sale. Landreaux vs. Hazzelton, vdl.1 
600;* De Armas vs. Morgan, vol. 3, wos, 
Balfour vs. Chew, 4 vol.154. 











astern Pier Wahi sha the ‘enpiai is entios 
eae bil of sale, is evidence of the'e iste = i 
NET the. mortgagés. notwithstanding the’ee tifienae 
Wasrsan- of the parish judge’; for: the certifigatd igoap, 
only as to mortgages revotiéd it his rr te. 
not a8 to those tharmay exist without th “ reat 
there, oF oft record any whiere else, <5 a 
. So that the appellant ought toha¢e ra aint 
ed,tinless there be something in the- OKSES- 
‘sion of the appelkee that Prevents it, > 
‘L The absence of-any privity of ¢ of 
betwee the appellant and appellee is alle oped. 
We are. not prepared to admit that there j is) ne 
privity, for’ were the appellee’ evitied by ‘any 
but the appellant's vendor, he would | a aa 
right to. denvand from ‘the appellant:the | 
ainount of the debt paid to the 2 creditor, af ' ; 
fe fa.,and perhaps this right’ would tit 
-evicted by the vendor. “J¥ is true, theréigino | 
" evidence: of ‘the ‘appellee’ having’ been ber bo 
 ted"by ary: ‘injury sustained by the ap 0¢ Ah "s 
But should the appellant be compelled | to ay 
his.vendor, imthe absence of a personal ol oblj a 
tion ‘of the appellee” to. ‘pay anymore. ; 
bid, he might suffer and the appellee boii 
fitted thereby. 


ted ae. ARP 
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Pe! The, statute says the property shall be fasten Dist, 


January \829 


sold subject to the payment, by the purchaser, 
of the previous mortgages or privileges, __ 

JL It is true the writ of seizure and sale 
issued illegally and improyidently, on a mort- 
gage sous seing prive. Of this the mort- 
gagee might have complained, and the writ 
would have been set aside, The creditor on 
the fi. fa. might, perhaps, have directed the 
sheriff not to regard the mortgage, but neither 
did so, and the sheriff’s_ sale must be taken 
pro est sonat: a sale to which the creditor and 


¥ debtor in the execution are, by their silence, 


presumed to have assented, and to which.the 
appellee must be bound, because he willingly 


_ became a party thereto. 
The appellant, had he demanded then the 


writ of seizure and sale, would in fore con- 


"4 | scientia have done an injury to his vendor— 


the creditor in the fi. fa. was perhaps bound in 
fore conscientia not to resist the execution of 
the order of seizure and sale, if it did not re- 
fard or jeopardise his payment. Their con- 
gent must be presumed from their silence. The 
appellee having become a party, for his own 
benefit, toa contract which left the purchased 


Ver. VIL. N. 8. 49 


ted 
Movuner 
vs. 
WILItTAM 
SON. 
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‘anuary1829 
Neem ma oe oo ame 
MounkT 
ives. 
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creed, that the judgment of the district court 
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property bound for the appellant's debt, with. 
out undergoing the personal ‘obligation of pap 
ing it, did not bid a sum exceeding the amiga | 
of the moftgage. Tn such @ case we'hiaye 
said there is no'sale. As to him, the orderof 
seizure and sale is as binding as if the mop 
gage resulted from an authentic act. © sy 

IV. The appellant’s right, now insistedép, 
results from the illegality of the sale, and fot 
from the order of seizure, which, it is tue, 
gave no right to any but the vendor. 

V. The consequences of the —a 
been examined. 

VI. We have said the appellee is not pet 
sonally bound to pay the mortgage; by surtem 
dering the mortgaged slave, he will bevdie 
charged from any liability. if 


It is therefore ordered, adjudged and de 


be annulled, avoided and reversed ; the sale se 
aside; and that the appellant recover the slave 
mentioned in the petition, with the valae of 
her labour, while in the appellee’s possession 
to be assessed in the district court; he Treille 
bursing thereout, or otherwise to the appellee, 
the sum mentioned in the sheriff’s bill of sale, 














percent; the appellee paying costs in both ww 
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siamnariiemasinn of it, with interest at five Easern D ist 
Femyary iter 


courts. 
“Morse for the ans Baye < for the de- 


7 fendant. 





' ACOSTA vs. ROBIN. 


Appeal from the court of the parish and The naturat 
father can’t 


_ ¢ity. of New-Orleans. _ compel the 


— = 2 

natural chi 

Porter, J. delivered the opinion of the to give up to 
him the pos- 


court. The contest in this case arises. out of session of 
such child. 


the conflicting pretensions of the father and There isno 


tutorship un- 


mother of a natural child—each claim the e+ oo” 
right of having the possession and care- of it, * ™°ther 
The parish judge decided against the gu 
er, and he appealed. 

The evidence shews that the child v was ac- 
knowledged by the father, who was a party to 
the act of baptism, in which he is stated to be 
such. It is also shewn, that the parties lived 
for years in a state of concubinage. The de- 
fendant has urged that the acknowledgement. 
of the father does not make proof against her. 


This is true, but taking the whole proof in the 
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Enstem Dist. CASE, there is little doubt left ivour minds, 


January 1829 


~~ the petitioner is the. father of the child‘ 


Acosta 
vs. 
Rosin, 
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ed in the petition. Civ. code, 48, art, 

Considering him such, the next seating 
has he the right in law to the care of hig 
ral child, in opposition to the mother? "This 
is the first time in our experience thatthe 
question has been presented to our courts, 
but it is not a novel one in our jurisprudence, 
It has been long settled there, die 

In support of the pretentions. of the a 
Jant it has been urged that the father is ‘the 
natural wtor of his child. But in our judg 
ment there can be no tutor toa child while the’ 


father and mother are alive. The first law of 


the 16th title of the 6th Partida declares tie 
tela, in Jatin to be that guardianship whichis 
given over minor orphan children, not minors 
alone, as stated in Moreau & Carleton’s trans. 


lation of the law, ‘The words are tutela tanto 


quiére dicer en latin como guarda en TO. 
mance, que es dada é otorgada al huerfaig 
libre, menor de catorce anos, The com 


mentators on this law, understand it as confer 


red only for children, who have lost father, or 
mother, or both, Our code declares tutorship 
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py ature to be the right of the surviving father, Eastern Dist 


January\ 829 


or mother, on the dissolution of the marriage 
bythe death of one of them, ‘tobe tutor of the 
children. It contemplates the father to act in 
another character during the marriage, and 
ealls him the administrator of the estate of his 
minor children. The opinion of the French 
commentators on the articles of the Napoleon 
code; which are the samé as ours on this sub- 
ject, is that there is no tutorship until the death 
ofthe father or mother. C. code, 58, art.5 & 
6, Paillette, on the code Napoleon, art, 389, 
Toullier, vol, 2, liv. 1, tit. 10, no. 1090. 

The right therefore set up in this instance in 
behalf of the father, can derive no support from 
the Jaws relating to tutorship; if it exist at all, 
itmust be found inthat which treats of the pa- 
ternal power. La patria potestad., : 

But we are satisfied that it does not confer 
any such power on the father of bastard chil- 
dren even when acknowledged by them. It 
did not do so in Rome, where the authority of 

parents was carried further than in any other 
civilised country. The institutes of Justinian 
declare, that the children whom we have un- 
der our ‘power are those which are born in le- 


aan A 


Acosta 
vs. 
Roz . 
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Oy 


Acosta 
vs. 


' am potestatem.) The 2d law of the Vuk 
title of the 4th Partida, provides, that natu. 
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gitimate marriage. The digest has 
provision that natural children cannot, be 
brought under the paternal authority,, (Patri, 


ral children are not in the power of the father 


as legitimate children are, and the Spanish | 


commentators state their law to be inconfopm 
ity with this provision, Partidas 4, tit\¥i, 


law 2; Febrero, p. 1, cap. 12, §3, no. lh In 


stitutes léb. 1, tit. 9, digest, lb. 1, tit. 6, no 
Merlin repertoire, verbo puissance pater 
nelle, 343. rer, 


The case was argued before us‘on the pro 


visions of our code alone: we have gone: itis 
this examination of the law as it previgualy 
stood, to shew more clearly the construction 
we should put on that provision of our eode 
which declares “that bastards are not submit 
teil to paternal authority, even where tha 
have been legally acknowledged ;” and belie. 
ing as we do, that this provision (which isnot 
found in the Napoleon code) was taken from 
the laws of Spain, & introduced in conformiy 
with the doctrine established there, we thin 
there cannot be a doubt that it repels ty 
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demand. made by. the petitioner. Code. 8 Tats 88 


Toullier, in commenting on the Napoleon 
‘oh which repealed the civil law, and con- 
tains no provision such as that first cited from 
ours, seems to consider that in tender age the 
child should be confided to the. mother, but 
that as it advances in life the reasons in favour 
of her having the possession are not so con- 
elusive. He considers ita question left to the 
prudence of the nfagistrate underall the circum- 
stances of the case, and that the right should be 
conferred on either father or mother, as the in- 
terest of the minor may dictate. If we had 
such a discretion, the facts of this” case would 
induce us to prefer the mother. 

There is a claim in the petition for one 
thousand dollars, in case the father cannot get 
the child: we doubt much whether two such 
demands can be. joined; but admitting they 
could, the evidence does not authorise judg- 
ment in his favour, 


It is therefore ordered, adjudged, and de- 
oreed, that the judgment of the parish court 
be affirmed with costs. 


Aasats 
vs. 
RoBIN, 
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Nor that of the defendant. eat it 

' a The plantation and slaves are aot shewn Nis ad 
“A ibe within the state, / Amana 

|} 4 Awuit pending for the consideration of Laws 

are eration 

6 Another suit for the same property. gear ng 


th 
“There is a prayer for setting aside the writ oe 





% ‘of sequestration because it improperly issued. having judg; 
ment against 
The court dismissed the petition, and the him, but he 


may waveall , 


F | qhiniif appealed.” ‘The Ist, 2d, 3d and 4th ears be * 
| exceptions are all bottomed on the absence oft. 
| fwerments in the petition—that the parish in 
os suit is brought, the court to which-the 
ion is addressed, or the parish- wherein 
rties are stated to live and the property 
fobe situated, are within the state of Louisiana, 

4 : ie petition is addressed “to the judge of 


4} he fourth district, sitting in and for the parish. 


of Iberville.” ‘The petitioner avers himself to 
tJ +4 be of the parish of Iberville. The defendant 
P| indegoribed as of the same parish, and the pro- 
. perty is averred to be situated therein. ” 
1 This in our opinion was sufficient without 
ea the words state of Louisiana. Courts of jus- 
i | ce take notice, and are’ presumed to know 


Be : ie “tertitorial and judicial divisions of the 
, | VOL. VIL. N.S 51 





thedefendant ~ 
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Eastern Dist state or kingdom to which they belong. The 


 Feb'y, 1829 ’ abjection made in this instance would ‘be too 


“ne technital if offered against an indictment 4 
Hew common law. For itis not required Or neges. 
sary in that instrument, to aver that thecounty 

in which the offence was committed Was in 
England. 

The only question in the case which ‘as | 

- sents the slightest Afficulty, i is in relation tothe}. 

plea which discloses the pendency of another 


_ 2 . oe “be Oe eee 


suit growing out of this contract. 

On the first instalment becoming due, 
plaintiff commenced an action to inforce “i 
payment of it. The suit was yet pendingi 
the Supreme Court, when that now before 
us was instituted. R 

The defendant rests his objection on tw} 
distinct grounds. First, that the plaintiff car 
not maintain two actions at the same time, it 
the thing, and the price of the thing; ande 
cond, because there is another suit pending for 
the same object, and growing out of the sm 
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cause of action. 

The last ground may be dismissed’ from ou 

consideration, for the evidence is tha hat the 

pending is not for the same- object, - Babee 

; ground requires more attention, 
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/fhe code of practice, art 149, Provided} Butte Dy Dist 
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gatthe plaintiff is not allowed to‘cumulatese- ~~ 


yral demands in the same action, when one | 


_ofthem is contrary to, and.precludes another. 
Avendor cannot demand at the.same time the 


recision of the sale he had made, and the price . 


for which it was. made. He must decide for 
one.or other of the two causes of action, as the 


_ one precludes the other. 


. This prohibition is confined in terms, to a 
cumulation in the same action. But in its 


| spirit we think with the counsel of the appel- 
} lee, that it prohibits the inconsistent demands 


ing} 9 two distinct actions. 











_ The plaintiff however contends, that he too . 
' ‘} eomplied with the spirit of it, in entering a 
waver on record of all claim or advantage un- 


der thefirst suit, and electing to proceed on 
the second ; that this act on his part brings him 
within the concluding clause of the article-ci- 
yed, which declares that in cases of this kind 
the petitioner must decide which of the two he 
will. proceed on. 

~ We think it did, and the court below erred 
indismissing the petition, _ It was to all in- 


“sf tents and purposes an election on hispart which 


Apams 
US4 
Lawis. 
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a. have been sufficient. had both demands:been | 


Lame. 
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vist. of the remedies he would pursue: A¢-woulg 


in the same,action, and it cannot make him in 
any worse situation that they were in tro oes | 
parate actions. ree | 
In support of the decision of the courtheloy, 3 
and consequently in opposition to the opinion 
just announced, several grounds have béeewa 
ken. _ First it is said that the suit being ‘fend. 
ing in another court he had no longer any con 














trol over it,and could not dismissit, Battho. 
-he could not dismiss the suit, he might %} 


nounce all advantages under it. The pla : 
where he made the inconsistent demands, 


not affect his right of deciding between them, | 
It is sufficient if he does so before the coun | 


where one of the causes is pending, to ‘enable | 
that court to proceed with the claim towhich 





he gives a preference. All that it should me | 


quire is, that the election be made in sucks 
manner, as would prevent the plaintiff taking 
advantage of the contrary demand. That pat 
on record here, was an ample security against 
the other suit. The code of practice doesnot 
exact from a party-who has cumulated ‘two de 
mands in the same petition, that he “—" 
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ald mally dismiss one of them, It requires him Fob 1028, 
een | - fochoose between them. If the rulesin the ~~ © © 
bin | ‘ gode-of practice ‘in. relation to two contrary —_ 
‘se | demands in the same action, be extended as — 
‘| wetthink they ought, to the same kindof de- 
ow, | wands in separate actions for the protection 
hion | ofthe defendant; we see no reason why. the 
tas game means of getting rid of them should not 
ends | be afforded to the plaintiff in both, A contra- 
cote | ayrule would be extending the equity of the 
thd | statute for the benefit of the defendant, and 
it Jeontracting it to the prejudice of the plaintiff 
at '. Next it was said, there was a plea of recon- 
* 1 yention, and that the plaintiff could not dismiss, 
He certainly cannot, but he may well deter- 
mine not to prosecute his claim in that suit, 
- dough he cannot by a mere abandonment on 
_ his part, defeat any legal rights the defendant 
‘may have acquired under the demand in re- 
‘covention to have judgment against him. 
Then the question is reduced to an enquiry 
whether a suit pending by the vendee against 
dhévendor is a bar to the latter’s suing to an- 
nmikthe contract, and it is very clear that it is 
re 
© ths to the argument, that the waver came 
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Fasten Dist. too late, because the sequestration had issued 


Feb’ry, 


\\— before it was made, there isin our judgment 


ApaAMs 
. vs. 
Lewis. 


~ trary demands is the dismissal of his petition 
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no force in it, It would not be a good excep- 
tion in case both demands were cumulated in 

the same petition. ‘The only penalty affixed 
by law on the plaintiff for bringing twoeon 


unless he determines for one or other, “Tig 
not said in the law, nor can it-be inferred ftom 


any of its provisions, that the suit is bad from | 
the commencement. On the contrary, the : 
permission to continue it, and to compel the | 
defendant to answer after the plaintiff has 


made choice, negatives the idea that all the an- 
teriur proceedings are nult and of no effect. If 
the sequestration was bad, so was the serviée 
of the petition, and every other incident in the 
cause prior to the plaintiffs decision, Again, | 
it has been more than once decided in this 
court, that writs of this description would tot 
be set aside,-if the case shewed sufficient 
grounds for immediately reinstating them: °3 
N.S. 480, & ibid 499. But it is. urged the 
case shews not sufficient ground for granting 
the writ of sequestration. We think it does 
The suit is for the possession and property o 
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od and slaves, which it is alleged. the defend- Eastern Dist. 
me mt sets up title to, under a contract with the pon na 
plaintiff. ‘That contract is alleged to be void Ante 
ae and of no effect, because the vendee has failed “”™ 


ocomply with his engagement, and the peti- 


fixed . toner charges that the defendant .is about to 
pid waste the fruits, ‘These allegations bring the 
tition case within the 275 article of the code of prac- 
This | fice, EE 


fom | © The objections taken to the oath made on 
‘from | obtaining the sequestration; the return of the 
Fy the | writ by the sheriff; and a want of a copy Of the 
el : being given to the defendant, appear to 

} us wholly untenable. The affidavit is in the - 
usual form, and avers the truth of the allega-° 


tions in the petition. In whatever form a man 
ervice | binds himself he is bound, as this court has re- 


ws * peatedly decided, ona lawof the Recopilacion ; 
gai and it was the duty of the sheriff to return the 
n ¢hit | ond into court, which duty it appears he per- 
die formed in this instance. It is therefore order- 
ee ed, adjudged and decreed that the judgment 
. : of the district court be’ avoided and reversed ; 
ng and itis further ordered that the exceptions 
- filed inthe case be overruled, and that the case 


be remanded to be proceeded in according to 






























than that of 
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Eastern Dist law, the appellee paying the costs title apis | 


Porter fot plaintiff. —Davezac:& Pirie 
for defendant. 





ASTOR vs. PRICE & AL. 


Appeat from the court of the first — q 


Fueey 


Mart1n,J.delivered the opinion of theco 


The defendants sued as indorsers of Mong 4 
& Saul, pleaded the statute of usury of the , 
state of New York—averred that Morgan the 
drawer of one of the notes and Saul’ the first : 
_endorser, and Saul the drawer and“ Morgan ¢& 
the first endorser of the other, gave both these a 





notes, afier they had been endorsed by the 
fendants, as second endorsers to the plaintiff 


in the city of New York, in consequence of 5 
usurious loan made to them by the plaintiff— as 
The loan purporting to be $64,000, while ia m 


reality the plaintiff disbursed $58,857 26 on, 


and charged interest on $64 000—paying only ; 


$8,850 in cash and transferring 564 shares ¢ 
the bank of the United States’ Bank, which the 
borrowets were compelled to take, instead 0 


$59,431 50, i. e. at the rate of 105 3-8 per j 


"share, when they were worth’a great deal les# 





% 
































vap- | 


» |, which declares null and void all.notes given — 


| fully establishes the facts pleaded, and is uncon- 
| -tradictedix 


. Grymés for the saaieeenmatasss -for de- 
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» vin, 104 1-8, or thereabouts, according to the aa 3 ot j 
market Price. vane ! q 
'hiére: was judgment for the dette, rie ks 
~ and the plaintiff appealed. : a 
¢, The, counsel of. the appellee relied on ta pe eo a 
“statute, of. usury of the state of New. York, | 4 


on a contract. in which interest is: taken or ; 

igipulated at a higher than the legal interest, - 
which is seven per cent. : — 4 
@The testimony offered by. ‘the debeodatia 


4 It is therefore clear that the plaintiff receiv- 

ed the notes sued.on,on a contract reprobated es 
“by thé law of the country in which he made 

‘the loamand consequently heacquired no right | 
thereby, the consideration of the contract be- a 
ing. illegal, A contract void in the country + 


where i it is made and- -giving no pete: there 


Serene sey elsewhere. “4 

‘edt is therefore ordered, adjudged and de- ’ 
eed that the judgment of the district court’ : % 
be affirmed with costs, a 


fendants,. , 
Von, VII. N. 8. 52 he 











PFebr’y 1829. 

Recren nen, concn 
More an’s 
a 


Nitsa Marty, J. dclivtivod? the “pinta ‘ie 
courtwillnot court, ‘The defendant is sued for th value off 


increase the 


7 «:- a slave, drowned iticordelling 4 vessel of Whi, 


verdict. dhe fortner was master, without the conse 
ugha . 


party bea the plaintiffs, owners of said slave; or @ ~ 


sident, an a- 


gent _may son having café of him, “The genetal i 


sal for him 


_ be ab- was pleaded: there was a verdict. and” ude 
In an me 

vit to hold to ment against the defendant, who appealed b 
bail the a- 

gent need tef @h unsuccessfil attempt to: cyst 
not state he- 

. . Swears from trial. 


‘The plaintiffs and appellees ner pray 
"be relieved from an-errof in 1 ict, py 
which $600 ate allowed us thé-valie: wal 
slave, while the petition states the value jo) il: 
$1000, and the testimoiiy $1500, tac? 
that a party who has prayed for jue 
& verdict and refutea his sven i M4 
new trial, demands with ilt grace f _ i, 
we should send the case back for the d 2c 
another jury. For it does not belong to’ 
increase the damages assessed by a pl 

Thedefendant has complained thatt Y 
érred in ——— his motion to have the be 





_ QF THE STATE OF LOUISIANA. : al. 
He-complained of the insuf- Baatorn Dish 
of the affidavit, because itwas made ~~ 
by apagent, while the petition shews that the ‘Siamese 
1 phincs reside in the eity, and the agent Fivease. 
ri prears; without stfting he oes so on ee 
#} tonaPand direct knowledge. ~ 
rhe » Waithink there is not any strefigth in either 
ent | snjection, ‘The justice ought not to receive” 
pen | the agents : affidavit, unless in. the absende of 
; ay the prineipal; we must presume he did his 
« “4 duty, unless the contrary appear. Now the: 
| Gremstance of the plaintifis’ residence inthe — 
MY iy, does not preclude the possibility or ‘pro+ 
|], ability of an occasional absence. Nobody 
| 4 ib 3] an o ough to swear except as to his person: 
11. al direct knowledge. 
- There isa bill of exceptions to the admis- 
ee "4 | sion ‘of the record of the insolvents’ coneurso 
fis i ia evidence. ‘We think the court did not err, 
a general issue was pleaded—the cession — 
a - dee therelére to be proved, and of this oe re- 
cord was the best evidence. : 
| “On the merits, the defendant and appellee's 
| es ‘ ‘ebunset shew, that from tlie testimony of the 
"J ] plaintiffs own witness, it appears the slaves of 
the plantation to which the deceased belong- 


Fa ta} 


yj 
he bed 
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412 CASES wine wiiearepden , e 
BrsioraDis. © ed were permitted to carn money, by ahd onde. 

w-~ ling vessels; that the plaintiffs express 4 

"Srmpies as aground of heir claim ‘that’ di deceased 

vives. was so ‘employed without’the knov dite | 

consent of the plaintiffs, or hoy petsonttning 

care of him. “The: generabissue ‘hag put his 

_allegationof the. petition at issue, andithej 

“should have found it for the icjeed Hh 

Fisher swears that sometimes ‘the slaves 

were permitted to cordel vessels: : 

‘tarns. Witness has seen'them do it 

bidden, The negroes have been fi e 
een, high watery amt been’ pe 

















a Se ea a 





ge i a ae. pe Ce” Si OS et 


and during low water. 
Kinsey, a witness of the 
that a white person (who is su 
preceding witness) came on beardyond 
afier the aecident, to enquire-about the negf 
who being asked why he permitted his. peop a 
to track vessels at night, answerédjitiw a fi 
only time they had to make any thing for din. fe 
-selves, as they worked all day, and it. waghard | ag 
to be too strict with them. re Dn mt ie 
’ Fisher being recalled, declared ine ey 




















during a Season may well say, that permission 

| beitig frequently allowed he might conclude it 
Fa peat so, and the restriction ought not to- 

© As the j jury have found a verdict against the — 
 eotsing’ Wwe Cannot in*opposition to their - _ 
finding discharge him; the case must there. > 
“fore'be remianded. -° - ©.” 

“©-It is therefore ordered, adjudged and’ de- 

ereed, that the judgment of the district court 

~ be annulled, avoided and reversed, the verdict 


y 
a 
fF 


Rel Dei aa. 


a a 
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gottniake the declarations attributed to him Dist 


Ket ‘sHle adbwituedhe was sent on board sem 
a | by the evotseer, ‘and repeated that sometinyes 8x*0ics 
is | whe occasionally permits his” slaves to earn 
7) moriey by‘cordelling vessels may complain of 
their-being hired for that purpose. If L.at | 
B |. times-send my servant to market without mo- 

6. | ney and-on being called.on pay for.what be 

a parchiused, I am bound if he purchases me .« 
4 nother day on:credit, even if 1 gave him mo- se 

. fey &0 to do. : So, if the insolvent slaves were 

. ering, part of the year: permitted to Cordell ca" . 
a ) Pyezse 8 for money, the person who hired ‘them i : 
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Gaptereie Distset aside, and tho. case’ renfanded for = | 




























~~ trial; the. plaintiff appellee” paying 
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HEIRS. OF COLE-& AL. vs. COLES £ 
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ety from the court” of ru 
parish and city of ‘New-Orleans. ” ie ha ss 














jotbe wbeth- Pourem, Je delivered the opinion, ¢ 


‘will pre- eo 
pa ged a8 court, Two questions: are - presented on 
e tutiomor not, ~ 


it should be montaaria i in this case, The first’ ariges | Be’ 


* maintainec 


mother, he or 


she is forced “J leave. and bequeath unto my said. 


heir for the 


one fourth of James Cole, all the residue of Ahe 


the estate.— 


an — and effects of which I may die possessed, after 
of three 4¢his cs ; 


be. - by last will the payment of my just debts, for and: 
- } © Donations natural life; and at his decease it, 
cand be will that the same descend to all his: 


. « made> in-the 


- form of one- share and share alike, without Bese : 


rous con- 


ae laws of primogeniture existing iy that eon 
; | (ireland.)” , 


" A 4. ‘ 3 
Snore Cage ee 4 Leer eg “ot 
Fiveatn. s Eustis for plain : = aijbin. | 
. ‘Tord dunt. ” aes ets 
are 


, When thed owi itio Pa 
When the de der te fol wing disposi . me % ‘ & 
- a fatter or and-testament of the deceased, 









“The foregoing dintiinision of my 





peer — 2 ete e 64 saes 7-3 


. 


F3. 


. ae . 4 
1e oe 
/ ie Par ¥ "4 





~~. 





: | abst cemonetee ec neato 
oY Be eas tnt tae gatslet oni ech A 
afver the legecies be disposed of in the ‘Bove cous Ex’rs 


Petplexing questions about what is, or is ‘hot, a 








~ manmer, inasmuch agmy said mother is very” 
gli and hats atready’been sufficiently provided 
fot, und that my said brother ist martied man, 
nd hee'a large and helpless family. And in 
case of the foregoing disposition i in favor oftty - 
brother being djsturted, then I leave and be- . 
‘queath unto my’said brother James, for him 
‘aid his children as aforesaid, such part and 
portion of my estate ast Taw may and:ean.” 
_l"Phe court below was of opinion that the les 


‘ity was good, except so far agit a e* 
itime Of the niother, who was'a nile , 
he judgmerit of that tribunal. gave the one 
foarth to the mother, and the balance to- the 

appellee. he te 
“vfPhe case hasbeen very chil argued. 





.} Ive'abotich oF cubéduition and fidei com- é 


anisen appears’ not to ‘have destroyed the litr- ” 
gation of which they were’ such a fruitful 
polrte%nder the Roman law. ft seems‘as if 
We were déstined to have as many subtle and 
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ba 


rer Eaters substitution, as were formerly preserite d 
~ lation to the application of the doteriad , om | 
Cote feat ticular’cases.” Inthe present instance ‘ho 4 

Con's Ex'rs evetythe conclusions to which our, reflgey 
‘have brought us,’render it unnecessary les 
cide, whether the clause in the wiltwia : "ie 
been the subject of so rauch | diseussiot 
bar, does or does not present a-substitutie in | 
Tt is necessary to cheek the power of th | , 

tizen over his property after his: decet se} y 
the strong -desire in mankind .to. per, rpet | 
their authority-over what.they have g uit ih 
~ would otherwise. induce them.to ran or e ’ 
‘length of time, and for*ever if they col 
of the reach of alieriation. But notwit 
ing. the authority of the law to restrain d 
sitions of testators contrary tobpublic 
such is the respect paid to. the wishes oh 
owner, that we believe it may be s 
to be the: spirit of the sealed ofe 
civilized country, to, carry into effect his ; 

* “unless it clearly violates the prohibition vt 
the legislature has established. The 9 
of this doctrine is found in the heart of eg 
man, and it promotes under proper Linsi a 


a great purpose: of public policy: - 


q 


ee 


a, 


Pea 





4 oF ‘pH STATE OF Looteana. - “ar 
Ay “giiltonggest motives’ to industry and economy ; astern Din 


| the Highest excitements to the exercise ie 
4 thse duties which make a valuable citizen, eB ; 
|G kGonvietion that the acquisitions of his frus Cots x's 
ie fatity ‘ond chterprise, will be transmitted aghe® 
2 yg] miy diet at his death, to promote the happ 
a who were dear to him in lifer, 
| ial cases of doubt then the testarnient 
alk | stiodld be -maintaified. ” "Thus in-Fratice, on 
| pfOvisions the same’as ourssit-is a well esta 
: i. | biihied principte of their jurisprudence never to 
“28 dfinul a testamentary disposition unless it-ne- 
e , ily presents a substittition, and cannot be 


for 
4 ? stained in any ether manner. Poullier, Lio 


Tet. BChap. 1, Nos. 44 & 46. : 
“@lcis clear to. us that the object of the ie 
BF toi ows th the whole of the testament, was 
a the the mass Of his property to his brother, and f 
‘hg the children of that brother. After lea¥ing’ ig 
FT whim for life, he directs that at his death’ it 
a belong to his children: and a 
that'sich & disposition of his property mi 
ID be forbidden by. law, he declares thaf@h 
Sa ae? it being so “] leave to my said brother 
ames and his children, such part and 
Winy esime, ag by law] imay or ean.” - 
} ” YOL VENS. 53 
: wees 


ote w 
rita 

st 

Ji 

ay 





ow o Cass Te sure Son 


‘ "4 The portion of his estate which by Ia 
pe might have given to,his brother ‘and chi 

| Cour bs a1. was the remainder left afier deducting 
Conz’s Bxn gitime of the forced heir, the'mothers, a 
“ * that remainder; except so far as parts of. it 
; Itave been given to-others by parti ila leva. 
cies, w we think. the appell€es are entith od. | a] é 
It might perhaps be made a questio ‘ “ 
ther the father and children were hot 0" ‘ 
share and share-alike under the ‘will,« , 
ther the father should ‘nat take a usiif hs for 
life, With -the remainder over to“his hilde | 
The latter construction would perhaps,com om 
nearer satisfying the particular intent of 
tor. But this question itZis antiec SSA 
should-decide. ‘There-is. no nt he. 
the father and his children, andill 
“sufficient for us, and tesdecision 6€ th “ 
that by the will they can legally take: a 
tion left to them in any right, to the exclusi 

of the other collateral relations. Za. code, 15 
Error. has been alleged in the amounpgin 
By the decree of the court of wba 
forced hgir, the mother. Byvits judgmitpt 
was declared to be entitled to the oné a | 
tie doubt in rélation to the correctness 





ad 
eG 


. ¥ on a 2p 


Seti aaa. 


2. Bie oka . — 


a We 
weet 


- 
«© 
a3 





al 
pr ome atone OF eibiiied: ag 
"] en ‘tiie een three articles in our® 
| signe 1481 art, deities: “Donations inter ae 
' gives, or mortis causa, -cannot exceed’ two Cola By 
" thirds of the property, if the disposersehaving 
hy to children leavé’a father, mother, or both?” - 
0: Phe 899 article is in the following words: : 
“Jf any one dies leaving no descendants, buta 
ip | fatherand mother, aad brothers arid sisters, or 
| le. descendants offihiese last, the:succession is di- 
t| vided into two equal portions; one of which 
im} goes to the father arid mother, who divide it 
m™ equally between them, the other to the brothers: = 
ie] and sisters, or their descendants, as is preserib- - 
co ] @ in the following section.” 
te] * Art.900. “If the father or mother of the 
j person who had died without issue, hag died 
ca) before him, the portion which would have been 
potl inherited by such deceased arent, according 
usi@i} tothe terms of the preceding afticle, will géto 
M, ‘We brothers ahd sisters-of the deceased, or to 
theittdescendants, in the manner directed by 
the following sections.”. ~y 
i y- first of sees aa impliedly gives to 
b father" ané@* mother, as forded. heirs, ‘one 


> * 





of the estate, for it prohibits the child to 





! Reine of more than. tee thivds, i 
> the nts survive him. 
Saree, Bat the third, by positive enact 
Couz’s Ex’ gives to the father or mother the o 
. the congiruction ‘therefore just alluc 
1487 article, is irreconcileabke with, ty 
and positive. commands of the leg 
the 899th and 900th, 
Tlie 1481st however, con 
pressions prohibiting the - 
more than two thirds: by dgnation inten 
or mortis causa, when he leaves either f ati 
* sor mother. As the'father or mother an on f 
“take thé’one fourth, the question is, what by vt 
comes of the difference between the, or tind 
whigh the ancestor cannot take, sedi h 7 4 
' fourth, which- he may inherit; are the ne ia 
order of succession foreed heirs for the di 
ence? . .* a a 
We at first thought»so, but we. have: 7 
estopped from coming to that €onclusion; bel 
the 1482 afticle, which.declares ‘the. etl 
ants and deseendants to be forced heira:¥ We bee’ 
these contradictions in the,express.comihendi > y 
of the legislate, we ha¥e bean. no: a 
_ plexed what conclusion to.come 1o. No te a 
the ordinary rules of interpretation Tt 





. 


gdenst aid. in solving the difficulty. If wes 
t "descendant, can ean give more than two: 
when father or mother. survives, we vio- card * 
| bap the 1481 article, If we decide thes beceasthey : 
thy we are equally in opposition widithe 
eo} “yal aml! we make the brothers or sisters é 
forced: heirs between the difference which. she 
parent can take, and.that which the descend- 
anit ralty wilhaway, 
~Oni reference to the report sort to ‘ le- 
pelature by: the ferisconsults, who prepared 
tha} the amendments to our late code, we find them 
a plate that their object in the change was to in- 
t bef “grease the disposeable portion. Had the 899th 
i pes steod without that whiclf follows it, the 
- jnterpretation:would have been easy. By it, 
father and mother take one half The con-.. 
struction would. have been, thai this was their 
rights in case there was no will, but that the 
i] testator might abridge it by a disposition mor- 
yf causa. s 
~~ But the 900th article, by making the portiont” 
 voich ube parent can take, less than the part - 
pa which the testator is prohibited to dispose of 
* “deprives us of all aid from that supposed i inten- 
ie “tion in the law maker. Weicannot untie the 
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Rion Bist knot: we must.cut it,’ And we beliove th eink 
—~ ‘tention of the legislature was to give full to 
" Gots e énitire disposition to the owner, of all propene | 
Corz’s Ex'rs of which he ‘died possessed, except th 
ed to the descendants or as¢e) 
that the collaterals are not forced heirs. 
there is neither father, ormother, and 
are not so, when either survives, 
It is therefore ordered, aijudged a 
creed, that the judgment of the court . s 
bates in the appeat taken By thevco-b “¢ : 
Fames Cole be affirmed, with costs, . a 
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The next question arises on the clan’ 

* Sarah Lee, a fee woman of colour. The Xs 
ecutors resist the paymént of a note ‘of th mi 
ceased, in her favor, dated the 2ist J aly, 1894 | 
for $3000, and payable on his return from 
Europe. | a 

The defendants denied the consideratic tion, 
and the gourt below being of opinion, os ong 
ehad passed“between the partice, saw judg. 
. ment against the petitioner ; from whic jud, . 
ment she appealed, a 
On the trial below, the defendants aske a 

~ several witnesses whethér the plaintiff was na 

the concubine of the deceased. These q 1 


pee aye ——— + 





| praimsrarmortodiinna =" * gg. 
Pe objectéd t9,°6n the ground thatsio Eastern Dist 
Bryden had been set up in ino’ eae , 
. The court admitted. the evidence, cared 
1 ag think correctly. ‘When the Sieg 
|< produced witnesses # prove the value of. her 
services in the house’of the deceased, it wag. 
_‘ppem to the defendants to shew what the na-— 
tureof these services were, and in what capacity 
they were rendered. ’ 
“On the want of consideration, the evidence 
1%) bas brought our mindsso the same conclusion 
8) as that to which the judge of probates arrived, 
| sc think thé notes»were not given for value 
received, but asa disguised donation. A great. 
a | deal of ingenuity*has been displayed in re- 
marking on, the evidence, and calculations 
: 7 have been offergd, shewing that the plaintiff | 
: i might have made this money by her indudiry 
/o44 and; die and lent it to the deceased, We 
} Sould not, within the limit&of an opinion, de- 
mf F all the proof, vor explam the various cir- 
“5 F 2: which have produced el 
4 Ithas been contended this tai remunato- 
ei ry donation, not subject to the rules which ap- 
=f ply to donations strictly such. Admitting the 


” 





wit Yaw to Be adleiated, ‘thi 


~~ ‘the value of the services, Toller 

ESEEY, 2, chap, neiaee. er a 

Guurvtvn Now has this been done? ‘She was 
tator’s slave i in 1818; ofthe 3d August 
‘year, she was emancipated. In igh 
afer, we find her owning seven slave 
services were given in the house of 
tor during all that time, and for his 
we think the money by which seven skavedWele 
acquired, shews that sie must have beé ail 
for these services. In addition to this, a'l 
cy of $100°is fiven her'by the will © 

“ ‘The note can be considered in no other lig 

than a attempt to disguisé‘under the forms 
an onerous contract a liberality to the pli] 
if, and is null for want of the formalitie x 
scribed by law for donations inter vivos: 
.. It is therefore ordered, adjudged“@bd ‘da 
creed, that the judgment of the court of pr a. 
bates ‘be affirmed. with costs, od “~ ") 


Seghets & Pierce for the gilaintif 
ton, Ang, Noort fe Sey 
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| —- AU w. HIS CREDITORS. Po ie 


| erear from the court of the first distriet xt 


a i dl ar 


~ ee Porren, J. delivered the opinion of the court. The autho- 
a1 The children of the insolvent were placed OP don 5: Sotged 
} the tableau of distribution by the syndics, as 2@"4 points rn ‘nisl 
ane privileged creditors, for the following sums; but on the’. 
_o Amount inherited by the survi- Em 
iy, | ving heirs of Mary Saul, by the Whee | 
death of their brother, John D. 
_ Saul, and the second marriage 
“of their father; ‘which amount is 
" not subject to execution or thepay- 
ment of debts, but is to be held. 
ff] by the father with the privilege of 
ba Fi the usufruct during his life, 99015 sages whe 
; Sif Interest on do, at 5 per cent. per an- 
i di . “num from the dete of the cession 
Pp me “of his property, say 6th March,... 
“1826, to 3d March, 1828, 897 Slike omee 


quere. Inter- 
est does not 


a jedpnens renders by. district run ona judg 
& | court and cohfirmed by the su- mit i 
{ preme court in favor of the heits 
of Mary Saul, on the 3d May, 
1827, with interest, 
@ Vel. VIEN.S. 34 


' f 
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—— Dist Brought over, 
= asa “Interest from 3d*May to 20th is 


Savt 
tember, en 
His Creditors 9 f620, on $54,092, 
not ‘be made 











d 
ia os is By payment as cash, 
mens a 
ma 
ty toe Onit al 


may ral Interest on Y $39,787 26, sa 20th. 3 br 
any _Jimita-~ Sept. to Ist March, 162 days, - : 


tion in his fa- 

by without — 

R leading it. Wes em 
Syndicshave $40, ‘ 

‘no control o- 


ver. the le =» this tableau, several creditors filed ¢ v PP 


Aa ue ce. ae a 


[= 
Paes 3 gee 


PS ed 
4 





ca dhaoate Prscsice, < Bank of Louisiana, the State E 
“the eapcurse- ond ihe Bank of Orleans, offered the f 


a meeting — 3 e 
bake place ing. Ww 
nota- ‘ 
ry byorderof «4. The heirs of Mrs. Mary Saul are 
court, to dé- A 
fiberate. on. down.as creditors for the sum of $86,7 ee 
the mode of €3 eg | 


selling she oe. whereas by their own shewing they are on} 


— << ewe we 





and ty a 
creitors — entitled to be placed as creditors For 7 r n 
terms of *Y- of $54,092 24. val, 
ee: ~—-:2. That interest is allowed to the'said Bei} 
Piceciing to Whieh they are not entitled, i 
ot anon 3. That large sum of money, the proe | a 
to «lle PP OF ihe sale'of bank stock, and other mov al + 

"has been illegally pdid to the said heimipaiy’ | 

- . ad * ¥ ‘ | 
: 
- 4 
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‘SPATE oF Louistana., 427 
Pah -€lassed) as privileged Creditors, Bast Coty 
alihough i in fact they haveno privilege, 
og'Phiat the sums Charged for the'plantation ,.. a 
i) Mpenses ere highly extravagant, and: particu: nto 
0th Jarlyydhey object’ to all the sums charged as taice platy 5S 
| having been pee to Thomas H: Beak, for hijs privileged cre 
| services.) * der bays the 
yok Phat the sale of the platagiih in ihitygs Behe cle 
tishnof Plaquemine, is wholly null and ‘void, “ill bet = 
and'ouglit.to be'set aside, because the same 
OM) was! not made at the time, gor upon the tersfis 
. directed: by the creditors; but in pursuance of 
‘< anex parte ordéref court, and that the same 
“was*not made at the seat of¢justice of the pa- 
ol 7 tiéch of Plaquemines, but at New Orleans. 
sa] #6 That the sale of the plantation in the pa- 
rish.of West Baton Rouge is void, because 
2 4 aot inade at the seat of justice of that parish; 
on} 4nd not in pursuance of the difection of thé 
ga) dredivors * 
, © '%. That it was the duty of the syndics to havé 
“yéceived'the crop of the plantation in the pa- 
tishof Plaquemines, and to have accounted 
ial for the same in their tableau of distribution, 
i ‘and that they are responsible for all damaged 
ait’ Whicl’ may result from such negléct, amount- @& 
“ -— é edp to Suki 


é 
: - © & 


~™ 
_ 











e Feb'ry, 1829. 


Saut 
vs. . 


Eastern Dist. ing p's Intgh sine Sf sens Va the 
\e~~ thirty thousand dollars, 


@ Bank of Louisiana, the Bank of Orleans, andi |; 
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oS 
GASES IN ‘PHE SUPR 


8, That the charge éf $296 87 | Negr 
board ought not to be allowed, the same be 
much more than compensated ig the 


of said negroes, » 
To these grounds of opposition « 


_*tepliéd: “That the amount for’ which diy | , 


~ had beew placed on the tableau c 
tion, as well gs their rank thereon, had 
fixed bya. judgment which had the force of 
judicata, and that it was otherwise well fc 
ed in daw: that the salesobjected to,»we 
made in pursuance of law, and that-thex 
spondents being the bona fide purehas | : | ae 
fruits gathered by them are and nai ob i* 
theirown. iy 

They further prayed, that the suits whi 
the opposing ¢reditors had brought: tcthareity 

Bales set aside, might be cumulated we 
proceedings, and that should they be ¢ " 
enquiry might be Had into the valueof thei 
provements placed by them on the. premiseai, h 

The court of the first instance overruled the. p 

‘pposition, and coffirmed the tableau, . Thgii 44 


Iw 
’ 


fn 
a 
ha 


the Bank of the United States appealed. «| 
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i ‘StATE OFLOUISIANA,, , 
nw hos shred principal questions in the ehuse, Easton Dist, 
7 yes Ist. The at of the minor children to al 
al |] deplaced on the tableau of distribution as pri- 
cing 0 coast aa ‘2d Their claim for inter- nce 
| gti And, 3d. The regularity of the salés 
made for cash. “We shall examine them ‘in 
ry in preference to that in which they 
: aged in the opposition, and-then pass on — 
F | de minor questions which may be necessary 
t0 a:detision of the case. ™ 
©} #1. The right of privilege is supported on {wo 
1 bunds: first, a judgment of a court of com- 
tent jurisdictiop having the force of res ju- 
| teata, and, second, on principles of law, in- 
| idependens of auy former decision hones the 
" »| farties. 
ny 7 '' “To understand correctly what fies should 
be given to the plea of res judicata, recurrence 
we “thust be had to the pleadings in the other @ase, 
ag as to the judgment therein rendereg. 
| On the first tableau of distribution, the heirs 
ft Mary Saul were entirely omitted. To the 
ea, j#mologation of that tableau they filed an op- 
the: | position, in which, after stating that they were 
ey NY] vegiimate heirs of Maty Saul, the wife of the 
insolvent, who had died in Louisiana, leaving, ~ 


* 
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Eto Dist large estate in community vb 
re lee their’ father, they aver, that the 7 


— 
wi Ha cach Was $O015 34: ase 


Saul, beeame their tator, ° thé'aa'geh, | 
. Mlgust, 1819, took possession of ané adminis. 
tered the propertyinherited as idya 
by all die proibep of: the:teed dal : 
became tacitly mortgaged Sor the paym 
thé said sym ie money, with interest a , 
per cent. per annum, from the 3d‘day\ of " 
August, 1819: which said sums, with invetely > 
as aforesaid, the said Joseph Saul 
acknowledged to be due, and roid 
pay.” OF 
They enasigile by praying “that the ta 
of disttibution filed by the syndics may b iy 7 a , 
nulled, and-that they may be placed on the'gij 
tableau as generaP’moritgage oredisail 
of them for the gum of $9015 34, with i 
at. the fate of five per cent. per annum.on egy © 
sum, from. the 3d. August, 1819, and that “i 
said syndicabe ordered to pay to each of 
in preference to every other creditorg 
ditors, the said sum of money,” &c. & 
The judgment of the court, on dhinsh 
" dion, and some others of minor consequél 


4 





a iad 


| ” penne LOUISIANA. =| gg 
oer Hobe apecic aly sot ou (ale der teen 


; Ee pas as follows—‘next are swbeneakiod’ 
" ; laims of the children of Joneph Saul. to 


BF a tp aroun of one half of the com» 
dl funity at the time of her death, by virme.of 
in ie} 8 tacit and general mortgage. | 
; cea » On appeal to this court, the judgment: jon 
: at et out was confirmed. —- 
i V1 has been urged on Sicsnnes bevtniiie 
“ as to the amount due the minor heirs, and 
4] Pe rank of their privileged mortgage, were not 
} brought into view, nor discussed before this * 
I svibupat, when the judgment of the parish — 
if court was confirmed, This is true; nothing 
is said of them. The whole attention and 
ent of counsel were ditected to the great“ 
fs suestion, whether there existed a community 
yf Moreen the father and mother: and the court 
B no notice of matters which from the si-. 
, lence of the parties they presumed each.as- ©. ‘ 
‘ gented to, Butadmitting,these facts,the con- 
2'tox be drawn from inn ae 


ed: | 
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08. a It is obvious that whet the plea of res” } 
ad His Creditors =e 
judicata is presented to a court for examina: | 
tion, it is not to be decided by the points which —}) 
the parties may have raised in argument, but by 
the matters put at issue by the pleadings. The” 

* judgment has as much effect on those things}, 

, embraced by it, which were not disputed, agit 
has on those which were. E 

Recurring therefore to the pleadings and |. 
the judgment, we find, that the heirs claimed 
to be paid by virtue of their tacitand general 
morigage, in preference to every one. The | 
judgment of the court directs them to be paid - 4 


en 


bee 33 







ee. See ee 
ace - 
J ‘or ‘ 
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© in preference to every one, except law charges, 43. 
‘ by virtue of their general and tacit mort-"© + 
ae gage. We think this judgment forms res jae ° ie 
7 ; dicata to all the parties to it at the time it was © ae 
» . “rendered, and that it is now too late tocall the ¢ 


2 


{ 


correctness of that judgment in question. 
. The matters therefore being the same in this. 
——_ ° suit’ with that already decided, we have only to~ 
» @ enquire whether the parties are the same, | ‘itl 
as we The parties in the former suit*were the me 4 : 
ee aig of the estate who refused a 
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7 433 
| om the tableau, and the heirs who filed an op- Eater Dist 
| position on the failure to do so. In that suit —~-—~ 
»< \} the syndics represented all the creditors of the acts, d 
a } | .astate, It is true that in a concursa. all a are ae 
= | i 2 and defendants, and each may e 
the claim of the other, if the syndics tele | 
ae A todoso. A judgment between two creditors 
4 si on such opposition would not perhaps form j 

E "res judicata, except ‘as between them. But 

a 4 where the individual creditors stand by, and 
i; 4 ‘suffer the syndics to litigate the demand of any 
|. person claiming to be paid out of the estate, 
the judgment is as binding on them as if given 
4 ~contradictorily with themselves. ‘The syndics 
1 _ ‘gre their agents, and any other construction 
: would introduce the extraordinary conse- 
"quence, that no judgment homologating a ta- 
| _ -bleau of distribution would have the authority 
-* of the thing jadged on any claim placed there- 
a ‘on, unless each of the creditors on the tableau, 
“© had contested it, and joined issue on its vali- 
7 dity. 
This opinion renders it unnecessary to exa- 
ss * ‘mine the other point whether, independent of 
the judgment, the minor heirs hadenot tinder 
our old: code a privilege on all ¢he moveables 
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Eastern Dist a8 well as immoveables of their tutor. There : | 


Feb y,. 1829. 
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"fs no doubt they possessed it by the Spanish 


law, and we may notice before we dismiss the 
" 


point from our consideration, that it seems ve 
ty difficult, if not impossible to distinguish this. 


case from a. variety of others, so ofien decided” | 
in-this court; where we have held, thatsubse- © 
quent laws do not repeal former ones, by cone __ 


taining diffcrent provisions—that they must be 
contrary, to produce that effect. 

The next important question in the cause, is 
in relation to the interest. On the tableau of 
distribution the heirs are placed as privileged 
creditors for the sum of $77,756 94, in virtue 
“of a judgment rendered by the district court, 
and confirmed by the supreme court, in favor 


of the heirs of Mary Saul, on the 3d May, 


1827, with interest.” 
The opposition of the creditors states that by 


their own shewing they are only entitled to be © 


placed on the tableau for $54,092 24, 
It becomes therefore necessary to examine 
the pleadings and the judgment to see which. 


-of these sums they are entitled to, The dif- » 


ference is produced by the interest, One of 


the parties asserts, it was accorded:by the judg- 
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OF THE STATE OF LOUISIANA. 
ment of the district court, confirmed in this tri- 


‘the judgment the interest was denied. , 

‘ The opposition to the first tablean-of distri- 
‘bution was made by six of the heirs of Mary 
Saul; the same individuals who are now placed 
on the tableau of distribution. 'Two of these 
who were majors presented their claims sepa* 
rately, and the minors, who were assisted by 


| a eatojor ad lites, offered theirs in two several 











_ Oppositions. 
* ‘The language of all in relation to the matter: 


now under consideration is the same. After 
stating their heirshi p; the marriage of their mo- 
ther; her community in property with their fa- 
ther, the insolvent, and her decease; they pro- 
ceed to state, that their father was by law their 
tutor, and on the 3d day of August, 1819, took 
possession of and administered “the property 
inherited as aforesaid ; whereby all the proper- 
ty of the said Joseph Saul, became tacitly 
mortgaged for the payment of the said sum of 


‘money, (9015 34 for each heir) with interest 


at five per cent, per annum, from the third of 
August, 1819, which said sum, with interest as 
aforesaid, the said Joseph Saul heretofore ac- 
knowledged to be due, and promised to pay. 


rs 


486 
‘oe 


buna], The other ayers that by the terms of aw 
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meee Dist The oppositions conclude with a prayer, that, | estitt 

“—— the heirs may be placed on the tableau as ges. | time. 

SAUL neral mortgage creditors, each of them for the =| om 

Bis Creditors om of $9015 34, with interest as aforesaid, doub 

and that the syndics may be ordered to pay jd 

each of them the said sum of money, with in- | jora 

terest as aforesaid, or so much interest as follo 

the court may consider due. “| for a 

The judgment of the court sustains the- ©) term 

claim of the children “to their respective pro- ~ | the 

portions of their mother’s succession; their op- © | the’ 

+ position is therefore sustained (says the judg- | law 

ment) to the amount of one half of the com- * | ena 

munity at the time of her death, by virtue of | juds 

a tacit and general mortgage.” | dist 

It is clear to us, the claim for interest cane rent 

not be sustained under this judgment. Inter- - | pay 

est is, it is true, demanded by the opposition, jud; 

but the judgment is entirely silent about it: or, jas 

to'speak more correctly, by its terms, excludes sity 

and rejects the claim: for it confines the re- "| Wie 

covery of the children to the one half of the - | yo 

community at the death of their mother. The _ que 

one half of the community at her death, is an | ‘or 
entirely different thing, from the one half of 


that.community eight years after, with inter- 
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t! ; pace of Easte 
est'thereon at five per cent. for that space of a Dig 
time. - ; Pw 
Saun 


“There cannot therefore, we think, be a vs 
His Creditors 
doubt, that the interest was not given by the 
| ji@gment. Itis silent about it, and we are ig- 
| forant of any law which makes the interest 
follow as a consequence of giving judgment 
for a debt which would bear it; even if the 
:| terms conveyed less strongly than they do in 
| the decree of the district court in this instance» 
the idea that it was excluded. By the third 
law of the 22d title of the 3d Partida, it is 
enacted, that if a judge in rendering a final 
judgment concerning the principal thing in 
| dispute, has omitted to mention its fruits or 
rents, or had not condemned the party cast to 
pay the costs, he might amend and rectify his 
judgment, if done on the same day the decree 
fy Was given. Such a provision as to the neces- 
sity of an amendment, conveys most strongly 
“Mie idea, that without it the fruits or rents 
would not follow the judgment as a conse- 


= 





i quence, and this positive rule is certainly in 
_tonformity with the general understanding on 
; the matter, as it.is with the decision“of this 
court, in the case of Saunders vs, Taylor, 


{ vol, 7, 44, 
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Eastern Diet But does the failure ta.give interest in the b: a 
Feb'y, 1829 . 
mw judgment, enable the defendants to set up ie 
— decree as res judicata against a secand de: 
His Creditors 
mand for thavinterest? This is a question of 
by no means such easy solution as that jug ; ™ 
disposed of, Had the judgment in expre o4 
terms rejected interest, there would have bean a 
no room for argument, that it furnished tq. 
parties opposing the claim, the plea of res 7 
eata against a second demand. We ‘ial 
there is equally a rejection of the claim, when , 
both principal and interest are demanded, and 0 
the former alone is given by thedecree. Both S 
were asked for in the petition: both put atiseng. | 
by thespleadings: evidence in support of both | 7 
is found in the record, and the judgment of the y 
court must consequently be presumed to have 
taken both into consideration, unless an: ex: 
press reservation was made in it.of one of t m 
The Roman jurists, in obedience. to the ma 
im that the whole includes a part, held, 
the exception ret jydicate applied to.aay ong’ 
of the things which formed the object of: the 
previous demand. Si quis cum totum petits |i 
set partem'petat, exceptio ret judicate n nt thi 
The same rule prevailed when several ial 
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_ beatow on it, be distinguished from othets, in 
' Which the soundness of the doctrine just stated 
Would appear incontrovertible. If a suitot 
i. for $1000 from the party against whom 
We action is brought, ona particular cause, or 
‘Wany causes, and a judgment be given general- 
fy for $700, the balance claimed is necessari- 
ly xcluded. So it would be if he demanded 
pn acres, part of a certain tract of land, atid 
| only recovered five. Why it should be other- 
% when he claims money and interest, and 
t y gets the money, it is difficult to conceive. 
Whe supreme court of New York state, that 
‘When the demand of a party issubmitted to a 
jury, and they see fit to disallow it, either for 
want of proof, or for any other cause, a ver- 
* and judgment thereon is conclusive, and 

same demand is barred for ever. In the 
















ease of Delahaye vs. Pellerin, decided in this 


4 
‘Bate, it was held that where the plaintiff had 
‘Paimed a slave and damages for his detention, 


7 & gudginent for the slave, without saying any 


thing of the damages, excluded a claim ina 
‘Wecond détion for the damages. In the case 
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\ things were demanded. ‘This case cannot aft ioe 


> erthe severest attention we have been able to aw 
Savs 
08. 
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Easter Dis. of Faurie vs, Pitot, it was decided that inters: 
~~ est cannot be sued for ina separate actionjand 
ee that when judgment had been.obtained forthe 
— principal, the interest which was an accessory 
was lost, This decision ‘is in strict.conformity 
with a text of the Roman law. Non enim 

- due sunt actiones, alia sortis, alia usura. 
rum, sed una: ex qua condemnatione facta, 
iterata actio, rei judicata exceptione repels 

litur, 2 Martin Rep. 82. Code Liv. 4, tit, 34 | 

No.4 Dig. 44, tit.2, Law.7%. 16 Johnson 

138. 2 Martin, 142. — 

If we felt the force of these principles lest 
strongly than we are compelled to do, and 
thought that we might examine the questionof — 
interest again, if in point of fact it was not aet 
ed on in the previous judgment, we should en. 
tertain strong-doubts whether it did not enter 
into the consideration of the judge of the first 
instance, and was. by him excluded. In ene 
deavoring to satisfy our minds on this pois " 
we leave out of view the confirmation of that.’ | 
judgment here. In this court, the question of 
interest was never that we can recollect, once ; 
agitated, and.no complaint was made that it | 


had not been granted bythe judgment in the’ 
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first instance. . But we can hardly believe that prisgg 9 

the judge below, when the interest was de- ~~ 

wianded, and proof offered in support of it; "4°" 
never took that demand or proof into eonsides 
fation in fixing the amount which the heirs 

! should recover, Certainly every legal pre- 

. | sumption is against such a conclusion; more 
particularly when from the terms of the decree, ° 
he limits their recovery by express terms to the 

‘amount of the community at the death of the 

“mother. He may at least -have equitably 
thought (and whether he might not have legal. - 


—— ea CC 


ly too so concluded we are not now permitted 
to enquire) that the support and education of 
“the minors were fully equivalent to the inter- 
est of their money. Nor is this view of the in- 
‘tention‘of the judge the least weakened in our 
minds by the circumstance of the decree not 
‘making any mention of it, It not being the 
practice in this state to express in the decretal 
part of a judgment rendered in favor of a 
‘plaintiff, what portion of his claim cannot be 





allowed, though it is frequently done in the 


Ty, Ne na in elinedn. .ccamlaal 


reasons by which final judgments are pre- 
-) faced. ~ 
-. There remains one consideration on this 


. Vor VIL N.S, 56 
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Eastern Dist part of the case, and that is, whether the aps. 


Feb’ry 1829. 
ae 
Saun 
ds. 

His Creditors 


we think they have substantially done so. On 
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pellants can claim under the pleadings the bes 
nefit of the judgment. They du not srecially 
set it up in bar to the claim of the heirs, tho’ 


the tableau of distribution the heirs are stated 
to be placed there for a certain sum, in virtue 
of a judgment with interest, ‘The opposition 
avers, that the heirs by their own shewing are 
only entitled to a sum, which appears on re- 
ference to the decree first given, to be the prin- 
cipal, without interest. When a judgment is 
presented as the basis of a demand, it would 
seem to follow as a necessary consequence of 
admitting it in evidence, that the party to whom 
it is opposed may avail himself of any limita- 
tions it contains which are favourable to him,’ 
This brings us to the last question in the 
cause which materially affects the interests of 
the parties, and that is the validity of the first 
sale made by the syndics. The heirs were the 
purchasers, and bought a sugar plantation on | 
the river Mississippi, having 40 arpents front 
by 40 deep, together with all the improvements. 
and sixty-six slaves, for $35,000. They also 
bought at the same time for $4,500, a tract of 


e—_ (few ie * en 
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‘ever, and some other creditors, voted thata 
“sufficient portion of it should be disposed of 


_Esquires, of counsel for Julia D, Saul, and 


creditors of the said Joseph Saul do proceed 
forthwith tosell for cash, after the advertisements 
“required by law, so much of the property ceded 
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Jand, with the improvements, in the parish of Besoin Die 
‘West Baton Rouge. It was complained that iene . 


this sale was illegally ordered ; irregularly ex- 55.. 7 :s00 
ecuted; and that a great sacrifice of the pro- 
‘perty took place. “—_ 
First, as to the legality of the order. ’ 
Ata meeting of the creditors, before a nota- 
ry, on the 10th July, 1827, a majority of them 
decided on selling the property. at one, two 
and three years credit. The appellees how- 


for cash to pay the privileged claims. These 

proceedings were returned into court on the 

17th of the same month, and on the — the 

following order was made, ‘ 
“On motion of A. Hennen and E. Mazureau, 


others, children of the said Joseph Saul, jit is 
ordered by the court, that the syndies of the 


by thesaid Joseph Saul, on which the children 
have a special and legal mortgage, as wilk-be 
sufficient to pay and satisfy the amount of their 
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Eastern Dist claims ; viz: the sum of $77,756 94, with legah 
es interest on the said sum since the judgmentin. 
=" their favour.” 1 

= On the same day this order was obtained, 

on the 26th July, a copy of it was. delivered te 

the sheriff, by whom service was made on. the 
syndics on the 28th’ and 30th of the. same. 
month, ° 
By an acknowledgment on record, niall : 
by the counsel of one of the opposing credi# 

tors, it is admitted that verbal notification of 

this motion was given to two of the syndics. 

» and it appears that while the property was ad 

- vertised for sale according to the order of the 
court, they filed a petition for the appointment 

of appraisers, and that ered was duly 


Se & we w* 


FEEPSeSBeoSE . 


made. 

It makes a part of the case, according to the, 
record, that all judgments and decrees of thé 
district court, since the cause was sent back | | 

- from this tribunal, shall be considgred as die i 
rectly appealed from. 

On the part of the appellants, it has 
urged, this order was ex parte, and is not binds + ; 
ing.on the creditors. The appellees contend; 

that the rule of law being peremptory that a. 
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necessary: that if it was, the syndics were 


> 


445 
' gale should be made for cash, notice was un- Eastern Dist. 


Feb’ry 1829, 
i ti all 
SauL 
v3. 


qubstantially informed of it, and that they ac- ad 


quiesced in the decree of the court by praying 
for an appraisement of the estate. 

_ It is to be regretted, that the legislature have 
not furnished any rules for conducting the suit 
of concurso. The proceedings in it are so 


materially different from ordinary actions, that” 


the. regulations furnished for the one have lit- 
tle or no application to the other. But there 
are certain fundamental principles which con- 


* aol all causes, in every court, and in every 


country, where justice is not a mockery, and 
law is not used asa cloak for oppression. Par- 
ties must be cited, and after being cited an op. 
portunity must be afforded them to make de- 
fence before they are condemned. -We had 
occasion to express our opinions fully on this 


| gubject, in the case of Ludeling vs. his credi- 


; a dors, and further reflection has confirmed us 
% «te the correctness of the views we then enter- 


i: 
a 


G 





tained, In that case, the court, without any 


/ “written opposition being filed to the tableau 


of distribution, permitted objections to be made 
to it orally, on the day it was called up for ho- 
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Sed Dist mologation, and by the judgment rendered, sa 
~~ changed the relative situation of the creditors, | 4 
AU“ We considered the proceedings irregular, ands a 
His Creditor reversed the judgment of the inferior court, b 
because the creditors who had already theip { ® 
rank assigned them, could not know without b 
being warned by ‘the pleadings that it was tie» | © P’ 
cessary for them to appear in court, and sups ce 
port their pretensions, vol. 4. 601. | be 
A good deal of embarrassment is created itt tic 
the conducting of cases in concurso, from coit se 
tradictory, and we think indistinct, views that. | , ™ 
are taken in relation to the powers of the syn | ac 
dics. An authority has been read fo us, that. | ar 
they are the representatives of the mass, but | "im 
not of particular portions of the creditors when | pe 
they oppose each other. This we think true;’ | cle 
for in this action alt are plaintiffs and defend | sit 
ants, and each may, if they think proper, cot | 
test and put at issue, the claims of others, both ' ¢01 
as it regards the existence of the debt and its | ma 
rank. ‘And yet this rule must be understood owe 
and taken with limitations, Ifthe syndics te | all 
sist the claim of an individual creditor, put it” anc 
at issue, and a trial be had, and judgment ref | anc 
dered.thereon, that judgment as weareatpre- | Ap 














oS lhc wm OOO lCUDUUlUCOO 


i 


— & = Ft 


« 


a 


- 






|" gequiescence in all the proceedings, and we 
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gent advised, would prevent particular credi- Eoters Dist 
tor from objecting to the claim at any subse- rs a 
quent, stage of the proceedings. The syndics,....%,.... | 
being suffered to contest the claim on behalf 


‘of all, without intervention on their part, can 






















be considered in no other light but their re- 
- presentatives, and it would be intolerable when 
collusion was not alleged, that the case should 
‘be tried over and over again, on the opposi- 
tion of every individual creditor. ‘The con- 
sequence, however which we attach to a judg- 
_ ment so rendered is founded in the presumed 


are far from thinking that an acknowledg- 
“ment on the part of the syndics, prevents any 
person who. has an interest in contesting a 
claim against the estate, from making oppo- 
sition to it, 
But it is certein that the syndics cannot 
eontrol the suits which individual creditors 
-may_raise with each other. This results. ag ; 
well fromthe authorities on this subject, who 
all state that every creditor is at once plaintiff F 
,and defendant, as from the nature of the-case 
and the duties which syndics have to perform, 
Appointed to sell the estate, collect the debts, 
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Eastern Dis Dist and pay the creditors their respective propors | 
oe tions, itis in many instances a matter of coms 


plete indifference to them whom they are to pay: 
or in what rank the particular creditors are 
marshalled on the tableau. Or if they havé 


any interest as creditors, it may not unfrequent- 


ly happen that it is favorable to a particular 
class of claims, whose privilege or mortgage 


others may wish to exclude or reduce, The , 


law therefore has wisely not confined to them 
alone the assertion of rights, and the settling 


of questions, to which they may be indifferent , 


but which to others are of primary importance, 
It has reserved to the parties really interested 


the power to watch over their own interests, and" 


protect themselves in their individual capacity, 
The contrary doctrine would at once establish 
an authority in the syndics to settle the estate 
as they chose, and would render the privilege 
of each creditor to contest the claim of another 
a mere illusion, . 
With this expression of our understanding, 
of the law, we proceed to examine the parti- 


cular circumstances of this case. The syi 


dics had contested the claim of the appellees: 
on behalf of the other creditors, by refusing 
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io pat them on the tableau, a judgment was Eastem Dist. 
Feb’y, 1829. 


, rendered on the issue thus joined, and that~—-—~ 
SauL 


ju dgment we consider binding and conclusive sistas 
on all parties to the concurso, After this judg- 
ment was rendered, the syndics applied to the 
court, and obtained an order that a meeting of 
the creditors should take place before a noia- 
ry, to determine on the mode of disposing of 
» the ceded property, At that meeting a con- 
test arose, in relation to the manner the effects 
cof the insolvent should be sold. Several cre- 
ditors appear’d and voted for its being dispos- 
ed of ona credit. Others, among whom were 
the appelleés, required a sale for cash, to satis- 
fy the privilege claims. The notary made a 
process verbal of the wishes and demands of 
each, and returhed it into court. These con 





flicting pretensions produced a new contest be- 
tween the creditors, and the moment it was 
commenced the syndics in our judgment could 
do no act on their part, either to weaken the 
7 ‘rights of one party or strengthen those of the 
‘other. "The controul of it was in the hands of 





‘those who had chosen to litigate it in their own 

behalf, and no sale could be made until the 
conflicting pretensions of the creditors were des 
VOL. VIL N.S 57 
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Eastem Vist cided on. Before the court decided, it was 


Feb’y, 1829. 


~~ -bound to hear the parties, We see no other 


Sau. 
vs. 


conclusion to which we can possibly come, if 
the creditors had a right to make the opposi- 
tion. For if they had a right to make it, they 
had a right to be heard on it. It is not either 
the smallness of a claim, nor its weakness in 
point of fact, or law, that can deprive a suitor 
in our courts of the privilege of presenting his 
proof, and his reasons before a decision ismade 
against him. In this case, without a hearing 
of the parties interested, and without giving 


them an opportunity of being heard, a judg- . 


ment overruling their pretensions, and mate. 
rially affecting their interests was rendered. 

But several grounds have been urged to take 
this case out of principles we’ have just been 
noticing. 

Verbal notice it is said was given to the syn 
dics, and they made no opposition. We have 
already said, it was not with them, but with 
the individual creditors, the suit should have 
been carried on. - But admitting that it might 
be contested with them, as the representatives 
of the creditors who demanded a sale Gna 
credit, they had no authority to give a verbal 





eececeywrexeFs F&F 


wus weesessetSes = 


Seed L ud = ov al _ a 





OF THE STATE OF LOUISIANA. 


ent i yo 
gonsent out of court, so as to deprive the pro- Bebry 1829. 


ceedings of that publicity which would enable ~~ 


the parties really interested to protect them- 
selves. Their authority in the most favoured 
view that can be taken of it, did not-extend:so 
far: far less did it authorise them, after the por- 
tion of the creditors they represented had con- 
tested the claim to sell for cash, to acquiesce 
in that claim without opposition. And as if 
the case had been destined to exhibit every 
kind of irregularity, notice was only given to 
two of the syndics, one of: them the father and 
forced heir of the appellees. The third receiv- 
éd no notification. Were then the syndics the 
persons with whom the claim should have been 
contested, we would be of opinion that the pro- 
ceedings had been contrary to law. 


I has been forcibly urged, that the right of 


the privileged creditors to have a sale made. 
for cash was peremptory, that no successful 
opposition could have been made to it, Ad- 
Mitting it to be peremptory, does it follow that 
no,notice is to be given to those who are to be 
affected by this positive right, and that no op- 
position can be made to it? Is the right of the 
privileged creditor to have a sufficient portion 


e 


HisCreditozs 
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Siowes of the insolvent’s estate sold for cash to pay his [ 





gave to the creditors in favour of whom it wag 





"BS claim, stronger than that of the payee of a bond © 
“m. _to- recover the amount from the maker. Is it 
His Creditors , : 

conferred more expressly, or by higher evidence 

than that of the mortgage creditor, to seize the ! 

property on which he has a lien, in the hands a 

of a third person? and could these rights be r 

exercised without giving the debtor in the one n 

instance, and the third possessor in the other, ‘| n 

an opportunity to shew what cause they had i 

to urge against the apparent claim of the cres ti 

ditor? ‘There are more things to be settled Pp 

in all cases of this. kind than the mere right of. | _ ti 

selling for cash. It must he first ascertained al 

whether the party making the demand is a pri- BE 

vileged creditor, and next the amount due to de 

him, and neither of these are the result of a m 

peremptory rule of law, but depend on: the of 

proof offered. If another case had been pre- ot 

sented for our decision, the imagination could ja 

not have suggested any thing by way of illus- ar 

tration which would have more sirikingly ly 

shewn the necessity of hearing parties before pr 

making such an order, than’the instance now thi 

before the court. On a judgment which only | eo 

co 
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rendered 54,000 and some dollars, an order Enstera Dist. 


i ry 1829, 
3 was made to sell property to satisfy one of “~~ 
- 
: $77,000. reilh cas og 
His Creditors. 
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We have enquired whether this proceeding 
might not be supported on the ground,’ that 
after the return of the proceedings before the 
notary into court, the parties to the concurso 
must be supposed to have been then, ready to 
meet any motion that was made affecting their 
interests. - But neither the law nor the prac-. 
tice of the court will, we apprehend, justify this 
position. It is not in the power of either plain- 
tiff or defendant to call up an ordinary case at 
any moment he pleases, and try it in the ab- 
sence of his adversary. It must be put on the 
docket, and a day fixed for its trial. It is of 
more importance to require a strict observance 
of this rule in the jutcio de concurso, than any 
other; for from the number ofsparties litigat- 
yng, and the variety of suits carrying on at once, 
an opportunity might be afforded of material- 
ly affecting the interests of litigants by ex parte 
proceedings. It surely cannot be the law of 
this country, that*the creditors must keep a 
edunsel standing as a centinel for years in 
court, from the moment it opens until it closes 
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Eastern Dist. each day, to guard against his adversary gets 


ting an order on his:shewing alone. If it be 
the law, then the necessity of a citation might 
as well be dispensed with entirely. 


lt was asked, who were the privileged cre. | 


ditors to give notice to? We answer, to those 
opposed to them. We see no difficulty in this. 
When a tableau of distribution is filed, notice 
is given toall parties, by publication in thenews- 
papers to oppose it if they think fit. Nothing 
prevented the same kind of notice, calling on 
those interested to shew cause why the pro- 
ceedings before the notary should not be ho- 
mologated. It is said there is no law for this- 
There is no statutory provision it is true, but 
the act of 1817, by declaring that it. shall no 
longer be necessary to homologate the proceed- 
ings for the appointment of syndics, strongly 
countenances the idea, that all other proceed- 
ings before a notary require as formerly to be 
acted on by the court after calling in the par- 
ties by public advertisement, But if there be 


no law for bringing the creditors in by publica- . 


tion, a rule could have beenitaken on them to 
shew cause why the demand of the appellegs 
should not be granted. 
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| It makes a part of the statement of facts, pre 4 : 


.¢hat one of the counsel who appeared on the >-™ 
: Sun 
os bea 


a~ 


| | argument of this case on behalf of the appel- 


_ jants, was in court, and made no opposition, ae" 

! | when this order was granted: admtting his si- | 

> | lence to bind his clients, he was not the repre- 

* |\ gentative of the other creditors. a 

On the whole, after bestowing on the case 

‘the most serious attention, we are of opinion 

that the order of the court rendered ex parte 

without hearing the parties, or citing them to 

? be heard, was illegal, and that the sales made ° 

* | in virtue of it, to those by whom it was obtaine | . 

* | ed, must be set aside. 

it The legality of the order for selling the bank 

® | stock is not put at issue by the opposition, and 

no evidence before us shews the sale to have » 2 

¥ | been made contrary to law. ae 
| The appellees have claimed the value of -— 





© | their improvements as bona fide possessors. 

| There has been no evidence in argument on 7 
° this point. That question, therefore, and oth- © a 
* | ers arising out of the fruits of the property, can 

: be more properly determined when a new sale Se 


takes place, and the tableau is amended con- 
formably thereto. 








Eastern Dist It is therefore ordered, adjudged and des 


Feb’ry 182 
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~~ ‘creed, that the judgment of the district court 


SAUL 


Us. . 


His Creditors 


= 


be annulled, avoided and reversed; that the 
Opposition filed thereto, so far as it relates to 


the amount for which the heirs of said Mary 


Saul are placed on the tableau be sustained, 
and that they be placed thereon for the amount 


recoyered by them in the former action. Itig 


further ordered, that the said opposition, 86 
far as it relates to the sale of the bank stock 
and furniture, be overruled. 
It is further ordered and decreed, that the 
sale of the plantation 1nd slaves in the parish 


‘of Plaquemines, and the land in the parish of . 


West Baton Rouge beannulled and made void; 
that the case be remanded to be proceeded it 
according tolaw, the appellees paying the op 
of the appeal. 

The decree being made without prejudice 
to the claim of the creditors for the fruits of the 
plantation, or that of the purchasers for, the 
improvements-placed thereon. PP 


Livermore for plaintiffs—Hennen.& Ma 
zureau for defendants, 
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DELANCY vs. GRYMES & AL. ae 


\ Aprrat from the court of probates of the . 


Se wrséeal 
parish and city of New-Orleans. 
_ Martin, J. delivered the opinion of the lie Ne fon 


‘court, Delancy, beneficiary heir of Thomas to pay 
“Beale, jr. obtained a rule against Grymes ia 


Candnge, on exhibiting their bond.on file in 


- this court, to pay into court $3,500 by them re- 


‘ceived, as acknowledged thereon, or shew 
cause to the contrary. 
They shewed for cause, that the money was 


“Bonded and taken out of court, by Grymes, as 
- attorney and counsel of Celeste Granpre, wi- 


‘dow Beale, in her own right, and as tutrix of 
cher minor children, and in that capacity alone: 


© that néither he or she ought to be compelled 


to pay it, because he alleges she was and is in 


“cher own right, and-as tutrix of her said chil-. 


dren, a creditor of the estate to a large amount, 


Rs as will appear by the bills of sale and mort- 


,g2ges on file, which are referred to and made 


# part of the ¢ answer. ‘That thesale of the pro- 
hy ederty mentioned i in these bills of sale having 


been cancelled, the property has been award- 


i> “ed: > ‘her in her said capacity,.and’ has been 
oa Vek VILN.S. 58 
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yy ~y sold by Cox, late curator of the estate of Tho. % 
“> mas Becle, jr. and by virtue of an order of come i 
ey ak ds belonging ‘to the estate, and the money : 
bonded was @ part of the proceeds of the pre 4 
perty sold by T. Heale, sen, to Thos, Beale, jr, eG 
and since awarded to the said widow, an va 
her own money. bt 
Forther, that the property so sold by T ™ 
Beale, jr, the sale of whi... has been cancellet ~~ 
amounted to upwards of $100,000 ; that it , . 
sold by the curator of his estate, and the widow fle 
is entitled to the whole amount by privile | 
and asa right to retain any money of the é. ° Ne. 
tate now in her hands. a 
“The respondent further denied that. the mo- pet 
ney he bonded jis part of the estate of T. Beale, me 
jr. and that the person who obtained the rale . 4 ; 
has any right to expect payment thereof ¢ “f 
~~ After filing the answer, Grymes made anaf ts 
fidavit, stating the absence of material Witrreity. ny 
es, in the state of Missouri, and in France;*, a 
without whose testimony he was unable safély,. ‘ai 
to come to trial, &c. .* ss fo 
- "Phe case was argued on the respondent * ” 
motion for a continuance, but the counsel for -9 - 4 


the rule argued on the merits, and the on 4 
took time to consider it. F 











—— So | Um 


, pe 


ae 





5 soa ™“s +. | “ oa, “5 q 
” o> = ogad = ioe Vs 


Se 





ied 


OF THE STATE OF LOUISIANA. 


The’ rule-was afterwards made sbeolue, aaa 


and: the respondent appealed. © 

_This case‘is not to be distinguished from 
that-of Kenner ys, Young, determined last 
June, ante 53, in which we ‘agreed with the 
district judge, who had refused: an appeal to 


.| © party against whom he had made a rule 
* |) tbsolute, by which the latter had been re-.. 
quired to deposit, into court, the price he had © 
agreed to pay for certain slaves, or shew cause- 


@the contrary. The appeal“was refused, on 
the ground that there was no final judgment, 
flie rule being a provisional one only, to bring 


ya money subject to further order. 


% If, in the present case, as is urged by the ap- 


pellant, he or any one whom he represents,has 
a right to the money, he will have an opportu- 
hity of.enforcing it, and from the judgment di- 
reoting the payment of it to any body ‘elsé, he 
ifiay seek relief here, ifhe see fit, eg * 
It is therefore ordered, adjudged, and de- 


fet. that the appeal be dismissed with costs. 


~_ McCaleb for the plaintiff—Grymes & Ca- 
ponge for the defendants, 
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=~ 
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Grrmes&Al 
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igen BUISSON vs. THOMPSON.” 
“~~. ~—s Appeat from the court ofthe parish sl 


st city of ‘New-Orleans, ‘lke: : 
Tompson. 


must, — 


ee band’s vendee,a legal mortgage for the recoves i 


Marrin,J.delivered the opinionof necolll : 
The wife The plaintiff séeks ‘io enforce on her hus et 





oie ry of her-dotal rights... The latter obtained an, | | 


oonfession in 


= sr gs and she appealed. FAD 


i 

¢ 

thehusband’s injunetion. ‘There wasa judgment of nonsuit +) } °¢ 
3 

% 


Her counsel contends, that - yon | 4 


The appellant's marriage contract being 


duly recorded, she has. a legal. mortgag® | | 


Old. Civil Code 454, art. 17, Civ. Co. 328% 
The defendant’s. right being posterior to: the 
record of the contract, cannot ‘contest 
mortgage, nor the grounds, in cnsieron 
of which it results. 


The appellee contends that the plai off 
ought to have proved the payment of the dot, 


and her ween forms no proof againet third 
parties, 

By the marriage contract, the wife consti« 
tutes wo herself and brings in marriage, a dot 


of $2100, consisting of $1500 the value of her 


clothes, jewels, plate and furniture, and $600 
in cash, the produce of her-economy and save 
ings. The husband declares he well knows 


ot a en, ae ae 
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all these theserthings, and < declares that on the Thay ta. 
celebration of the ‘marriage, he will ipsa facto ~~ Bosseow : 
be possessed of the ‘the dot, and be-aecounta- ee 
_ble for its value as stated, 

.¢ Febrerosays that the real dot is constituted 
not by writing, but by numeration, Lo que 


_ constituye la verdadera dote es su numera- 


scriptumdotalis instrumenti _facit. Ideonon 
_ ignoras demum te ad . dott ad- 
“omitti posse, sidotem ate re jpsa datam pro- o = “6 
-baturaest. Febrero —Nada aprovechara la 
“(muger) la confesion: y por consiguiente ne- 

« cesitara probar su numeracion y éntrega, lib. 

© 3, cap. 3. § 2. no. 138. El privilegio dela 

* dote verdadera no se estiende a la putativa. 

When the wife proceeds against” her hus- 

band, or his heirs, or hers against him, slight 

_ proof will suffice, says Febrero, but when she 
te concurs with his creditors and insists on a pri- 

vilege over them, the proof must be conclu —~“* ~ 

* give : es indispensable que las pruebas sean 

~ concluyentes, id, 2, 136. 

__. The appellahit’s counsel has not produced 
~ any amhority in support of his position, that 

creditors, who became so after the marriage, 
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pene heed by the husband’s. con 
—-— werhaye not discovered any.” . ra 
Boweox "Phe wife’ having administered no ola } 
THOMPSOR: roof of thé payment of the. dot, than the ~ 
husband’s confession in the contract of mar- . 
riage, we conelude that the Parish J judge ihe 
correctly disallowed her pretension. a 
It is therefore ordered, adjudged and dan’ aa 


ae and 





creed, that the. judgment of the parish court — aid 
} ‘tert 
be affirmed. costs. nig 
is _ Chapotin {or the plsintt—Plre for the Be 
defendant. f me 
* WALDEN vs. DURALDE. 1, 
vs. Ps 


Therecord- Appear from the court of the first district, ; Pp 
‘ger inbound Manrin,J.delivered the opinion of thecourt, - rest 
the janie ot The petitioner states he is the mediate and - | ‘ed, 
parm intermediate ‘purchaser of several lots, which 7 
reviveajudg- were sold on execution, as the property of Li- the 
1 


Wient in a 


court of the yingston, and being desirous of disposing of 


U. S?im-ano- 


thes, district, hem, he applied to the defendant, the record» { » 4 


and. to’ state 


such @ record er of mortgages, fora certificate, and he ine 


cate. 


stead of confining himself to a statement of 
the mortgages really existing on said lots, or 
stating that no mortgage existed on his books; 
obstinately refused, stating that the premises 
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were encumbered ‘by. a sectentied saprighge, eatire ne 


resulting froni'a judgment of the United States ~V~ 


apsinst said Livingston for $100,000 and costs 
‘The petition concludes with a prayer that 


he pretended mortgage bedeclared null and of 


ino effect against the petitioner, that the defend-. 


"|" qint may be prohibited from stating it in his 
| eertificate and pay damages. 





» ‘The defendant denied the jake right to 
we him, as he was without inferest in the suit, 
‘and the United States were the only party con- 
terned. He denied he had stated, any mort- 


“$2ge, on his certificate, not actually existing 
ign hig books, against the principal, and to the 


rest of the petition the general issue was plead- 
ed, ! | 
There was judgment for the defendant, and 
the plaintiff appealed. 3 
© ‘His counsel urges, that 
fF "The pretended mortgage was not regis- 
according to law. 

: The execution of the judgment of the 
ited States was not orderéd by one of the. 
fof thigistate, 

} No ‘authentic copy of is was 
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3 
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Pedy, 1 


SV ed bur fifa. bial a 


‘WaLvEn 
le 


1822, presented a petition to the judge of the 


“ant to state any in his certificate, nothing could 
_be done in a-suit to which the United Stax 
“are not a party. “Phey ee to be heard 





. ae THE SUPREME COURT 


‘Eastern Bist 4. Nothing was offered for record or o-oo : 


It appears that the attorney of the United, 
"®*' States for this district on the fifteenth of July, 


first district of this state, stating that the United. 
States in December 1803 had_ obtained. the’ 
stated ih the petition, and in the Dis 
bfthe United States-for the district 
of New York, Which was revived by a writ of 
scire facias in May, 1822, whereupon he pray- 
ed an order for the record of the judgméntin: 





the books of the recorder of mortgages. To: } 


this petition was annexed an authentic cop 
the scire facias, the return of it, and the order 
and judgment of the court for the revival.of 
the original judgments. The district judge or- 
dered the registry accordingly. 4 
It is clear that on the prayer of the petitionas 
far as it goes to the court declaring that there 
exists no mortgage, and prohibiting the defend: 





fore any judgment ee any y right of | 
-he given, 


“ee. 
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Goeth 
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OF THE STATE OF LOUISIANA, 
» Bo thatburonly enquiry is whether the plain- 


The appellant’s: counsel erroneously, -consi- 
+ dered the judgment 3 in’ favor ‘Of thie Uiiited 
Bites, i in one’of their courts,'as.a judgement 
“ibe exectited by Ghe ofthe ministerial officers 
sof this state, and couséquently requifing” the~ 
shat of one-of its itsjudges; In such judgments, 

e individual states, thou independent, are 
ijere judiciat districts of nion, ‘and stand 
fo each other in the sam rélation as*one of “ 
parishes of the State‘to any Siher. The 


harshal of the United States for the Louisiana 








) ciisrice derived his authority from the court of 
; “the United States in New York. 


¢ 


‘thé United States, after notice to Livingston in 
te form,’ asking the révival of the original 
judgment, was recorded as a judgment by the 
‘attorney of the United States, after obtaining 
an order for that purpose from a state judge, 
"The counsel also:erred ‘in considering the 
‘sctre facias and proceedings upon it as a writ 
‘of'execution or fifa. | 


| "Pie defendant acted ‘eorrecily in recording 


“othe document presented, and would have acted 
“VOL VI. N-S. 59 - 





The decision of that court on the motion of © 


€% 
‘ f 
, 


Hebe y tha. 
foom the déferidant, pay 
iegen 





& 





_* 











466 - CASES IN THE SUPREME COURT 


=e -otherwise in forbearing to state what was on | 
his books in the certificate he delivered to the, 

.. plaintiff . ‘ 

a It is therefore. ordered, afoaged and ‘de® % 
- -creed that the judgment be affirmed with costs 





: : ai 
a “  «Seghers for plaintift—Denis for defendant, 

: aa , * ‘a 

- OARRABY vs. CARRABY. Sy: rte “th 

,* * i Ainteas frotlt the cc cant of probates: of the 9 


Drea Hom parish and city ‘of'New-Orleans. 
ratrixsto an MartinyJ, délivered the opinionof the coiitt. os 


- ‘wbsentee. 7 
The appellant complains that his cla * 
. to the curatorship of the estate of his nephew, - 
i an absentee, was disregarded, and the absen.’ : Fi 
| bu 


~  tee’s sister preferred. 

, He opposed the appellee’s claim on account 
of her sex, and the only question presented to | 2% 

ed us, is whether a woman may have the curator- 
P ship of an absentee’s estate, of whom she is ihe 
Po presumptive he ir, 
7 bn ' The Code, article 50, requires that, in the 
appointment of the curator of an absentee’s ¢. 

tate,—the wife be preferred to the presump 

tive heir—he to other relations—they to cred 

itors, and these to strangers. Provided how 

ever, that such a person be possessed of the 






































FS a se BF ; gs = -% 





= OF THE STATE OF LOUISIANA. 
; eeeeery qualifications; ayent les qualites oor 


The ee a or qualipaenidin of in: 


vibe proviso we take to be, the masculine sex 


Febbyy 2 .” 
—— 
CarraBy 


Us. 
CagraBy 


‘ind theage of majority; we can hardly think of 


apy other. 
Women cannot’perform any civil function, 


except those which the law especially declares 
| ‘them capable of exercising, id, 25, 


‘They. may be tutrixes of their minor chil- 


dren or grand children; they:may be execu... 


‘trixes ; curatrixes of their absent husband’s 


estate, : 

_ Theexercise of a right or power over the 

property of another, not conferred by him 

but by the law, we take to be a civil function’ 
By the Roman law, Famine ab omnibus 

officiis publicis vel civilibus remote sunt: 

L, 2 ff. de reg. jur. 

_ It is true the presumptive heir has an inter, 


est in the good management of the estate, and 


the appellee’s counsel has concluded, that as 
Thay manage her estate, she may manage 
, in which she has an interest. She has no 
vested right in the estate during the life of the 
absentee, except the share of the profits which 
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the heir may ‘have wheri sént into posses. | , 
“= sion in the absence of the latter—the. curator, 


of the eee estate maaengeeel estate not 

his own. ovo Miia 
Tt is objected that women may be sent: ina? 
provisional possession of an estate, .'Thisvis: 
an exception to the general rile; for they ex- 


ercise” i power on _an estate hot their oWny.. 


which the owner did not give, but the law cont: 


fers.. But the law presumes the absentee, in 


‘gome mannet;t0. ‘be dead; his’ will’ is to be 


opened ; his instituted, repels the presumptive - 


heir, if not a forced one. The heir sent in pos- 
session has a vested interest ina part of the pro» 
fits at first, which gradually increases, and finaly 
ly absorbs them al, The civil Code requires 
the curator of the ‘estate of an absentee to pos. 
sess, besides the qualifications ‘which entitle 
him to a preference, those which enable hin 
to exercise the office, eae 


A doubt has been suggested as to the juris. 







diction of this court, the estate being of 
value of $1500 and the profits or interest’ 
parties, the commission, are below $ 0, 
we have deemed it our duty to respect the'le, 


gislative constructicn of the constitution, in thé | 


876 article of the Code of Practice, 
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At is therefore ordered, adjudged, and de- Basten Dist 
Febtry 1829 

greed that the judgment of the court of pros ~~ 

* bates be annulled, avoided, and reversed, and: SS 

thot Etienne Carraby be appointed curator of 


ign 


1 ‘ Leaftoy Carraby, the absentee; the appellee 


“paying costs-in both courts, 
_  D: Seghers for plaintiff—H. R. Denis 
for the defendant. > 





GOSSELIN & AL. vs. GQPSELIN, 


; An act of 
yi: APPEAL from the court of the parish and the. legiale- 
ture, - 

cution of 
city of New Orleans. ee oA 


Martin, J. delivered theopinion of the court. say.“ by 


The petitioners, children of the defendant °!auses or by 


9a delay of its 


aver’ ‘that their deceased father left a Sondidek: See 
meanwhile 


“able property in land, slaves and moveable pro- } modified 


led 
‘perty, which came to the defendant’s posses- by aporterior 


‘sion, They pray for an account of the profits, 


ye od a partition of the property. : 


“The defendant pleaded in abatement, a Suit 
ipstituted by her in the district court for the 
Boridon of the estate, in which they were duly 
4 "The court of probates sustained the plea 
and dismissed the petition, ‘The plaintiffs ap- 
pealed, 
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ene Dist By the code of practice 924, § 14; the cour, ” 
~~ of probates has exclusive jorindietion of ol 


GossEtin ° Ed F. 
cas Ons, Six. : ae 


Gossxux. "This code was approved in 1824, and af an g 
its approbation, but before its promulgation; | 2a 
the legislature by an act of 1825, p. 122, §.3,. Mere 
gave to the district court gine gee in oases), - 
of suits for partition. ; 

By an act passed in 1828 »P- 156 5 13,omends 
atory of the code of practice, it is provided 
that in any case, where the partition of a suc- 
cession has been or may be made, &c. allthe |. . 
real and personal actions and others shall be 
brought in the district court. : 

There cannot be any doubt that an act of 
the legislature, the execution of which is poste, 
poned, vithery a limiting clause, or a delay” 
of its promulgation may be affected by an in- _ 
termediate declaration of the legislative will J 
modifying or repealing it,. Thus the jurisdic. * 

_ tion of the court of probates, which wasex: % . ? 

_¢lasive in cases of partition, by the code of = 
practice, was rendered concurrent only by the! bi 
act of 1825, posterior to the approbation of the ‘fer 
code of practice, by the Governor tho’ anterior, | 8 
(o.its promulgation, We do not wish to be “wh 
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ae i 


ion of the court of probates in special cases, aw 


GossELiy 


those of : minors, interdicted persons, &e ean 
Kp I is therefore ordered and adjudged that Gossruix. 
b je judgment of the court of provates be af- 

f rai with costs...” 


C. Derbigny “y Denis for piais—D 
“Seghers for defendant 








AYRA UD vs. BABIN’S HEIRS. 










APPEAL from the court of probates of the A judicial 


to en- 
on pa. 


7 


orTeR, J. delivered the opinion of the fen 
our The petitioner bought of the defind.*. sae 
ts an arpent of land, front on the Bayou La the cin 
Fourche, from which he was eviéted bya sale subs hege —. 
Jet a. mortgage in favor of Nicholas L’Aing, Pre 
id ‘others. He brings this action to be reime 
Miaiged i in the value of the land sold to him» 
“and for the damages. he has sustained by the 
‘brietion. The defendants cited in Winches-— 
‘Yer whd sold to them, and he has called in 
waranty the curator of one Montserraut, from 
“whom imhis lifetime he alleges to.have pug- 
chased, a 





sell, all 





hy inc ersiood now to speak of duicaieinsive joris- Eastern Dist” 


‘irish of Ascension. « _ met ot the, 
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CASES IN THE ‘SUPREME COURT : 
The courtof probates, after hearing ‘thep 























: ni ties, gave judgment. against the defen 
te Ayraup ; ; 
Bidens i act di tqochuit bapdte dollars, ne’ 








and at the same (el. ie that the defen i 
ane shanldiecover Mie same sum ‘from Wi 
chester, and that Winchester should have judg. 
ment in the same amount against the estateor | 
Moncerrat. ©, 

The plaintiffand Winchester, who is cited 

in warranty, both moved for a new trial in the 

court below, The application of the latter was * 

. rejected, and that of the former granted, sole * 
Rls “ato make the judgment extend to the adiifin 
-istrator of the estate of Babin, as well : 

the heirs. 


























Ms 
From the judgment rendered agai 
chester, he appealed. 


: oe The facts i in this case are numerous, 
o> ‘many points of law have been raised in arg - 
ment. To understand them correctly, it i 
necessary to give-a statement of the case e fron ” 

the time when the right of mortgage was ae ee € 
quired under which the eviction took’Plice, was 

bi The opinion of the” court .of ptobates COfle Nor 
r tains a very ample detail off" facts, and we and 
V 
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ss op it with some limitations and additions) as Raster Diet 


p conformable to our views of them as 
yppear ‘on the record. 





=| (Or in the 27th April, 1813, a tractof landcon- "*™*- 


be g ning four arpents: front on the Bayou La 
Fot webe with a depth of forty atpents, was 






rence, widow of Etienne Herbert, and of Fran- 
gois, and Margueritte Doucet, the latter repre- 
‘sented by Baptiste Doucet, ner curator. At 
the sale, one Estevan Hernandez became the 
purchaser for the price of $3,000 in one and 
E= years from the day of sale, and furnished 
; two notes for $1500 each, the first payable 
the 26th April, 1814, and the other on the 
* April, 1815, endorsed by Moncerratt. 
“Two days after, Hernandez, sold the pre, 
ises to Moncerratt, who had become his en- 













- notes which Hernandez had given, 
' On the 30th day of March, 1816, 
* wal sold. by the sheriff of the parish of A 
- | ee a&the suit of J. B, Doucet pa 
e | and wae became the purchaser thereof. 


Vox, VIL.N.S. 60 





sid at public auction by the judge of the pa.’ 
| "fish of Ascension, at the request of Rose Flo- . 


F on the note given to,the estate of Dau- 
} ‘bin, In this act, Moncerratt promised to pay. 
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Eastern Dist On the 9th of April, 1818, Webra 
"AD veyed the-land>to Charles Babin (the ai 
ate tor of the defendants) for $2500 éasb. sig 
Huns. — Onthe firstof April, 1820, Babin sold ong 
arpent front of this same tract to Ayraud (chy “ 
plaintiff’) for $1200, who on the 7th of Janu: 
ary following conveyed it to Joseph Hidalgo, 
On the 6th of December, 1824, an order of 1. 
seizureand sale was obtained against Babin & 
Hidalgo, as third possessors of the tract origi, | 
nally sold to Hernandez. This. order was 
granted on the petition of the heirs of Daublin 
as payees of the second note given by Hernan: | 

dez.at the time of the purchase. Babin and | 
Hidalgo having failed to pay and discharge the 
debt, the land was seized by the > sheriff'on the 
20th December, 1824, and eslveationd to. be 
sold on the 19th January, 1825, »? 
On the27th January, 1825, Winchester appal. 
plied for and obtained an injunction tostayt ne 
executory procceding, and on the 25th of June 
he took a nonsuit with the right of reproducing 
‘ie Same matters in defence, in case he s 
he called in warranty by his vendee, he 
On the 30th of July, 1825, Babin SoHidalt 


go obtained another i injunction against the pro 
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_ eedings of the petitioners for an order Of sez. Raster Dit 
tife, and prayed that Winchester and Ayraud aw 
ir’vendors might be called in to maintain “"7'°™ 
ir title to the premises. They appeared in n sate 
j month of August following, and filed their 
Sewers These injunctions were however dis- 
by the court of the first instance, and on 
Beanpeal to this tribunal the judgment of dis- 
solution was confirmed, principally on the 
ground that the defendants had not made op- 
position to the order of seizure within ten idays 
a2 lifter i its notification. 
~The premises were afterwards sold by the 
| eriff and Ayraud, Winchester’s vendee, and 
or and warrantor to Hidalgo, became the 
Mirchaibe, for. the price of $2,500, payable i in 
@he year. 
__ The purchase which Ayraud then made of 
ville land he had acquired from Babin is the 
qfourid alleged by him ‘in his petition for this 
fietion. The answer of the heirs of Babin * | 
does not réquire to be specially set out. That . 
‘y @f Winchester, who is cited bY'them in: _war- . 
: qanty, sets up the following grounds of defence. - 
> 
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1. That’he bought the land at a sale 
under an execution issued at the suit of 
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—_ Basten Dist Doucet vs, Joseph Moncerrat for the sum af | © 
——~. $2206, at.12 months’ credit, which money al 
“ar'°? has paid, and that at the time of the ow 
Bann’ he was ignorant of any veri on to | ain 
mises, | ort wae BS 


2. That it was the‘duty of Babin, whea my | fe 
tice of the intended seizure..of the premises | jx 
was given to him, to have notified the responde | oth 
ent, and legally called him in warranty.» 2 | — jn 
_ 3. That if he had been called in warranty, | » H 
he could have shewn, that the judgment..on ea 
which the order of seizure and sale had issued | © x¢ 
was fraudulent, and obtained by connivance: | jy 
that it was not legally recorded: that it was | ~ g, 
null and void, as hot containing. any. reasons: je 
that no. evidence was given on the trial of the ’w 
land seized being the consideration of . * iis 
property sold to Hernandez, _. : ol 
apt That the sheriff’s. sale at which bonis "ay 

spondent purchased, was for the balance dg Vo 
pf, on one of the notes given as the consideration ee 
¥ | of the tand purchased by Hernandez, and e oy 

: the respondent took the premises free from | ~ D 

o 
to 
h 








any ineumbrance created by the other ok ae ~ ‘ | 
- given for the purchase money. 4 
s Prescription. 
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- The answer concludes by praying that Mon- ane 7 
sigerrat for whose debt the sale’ was’ ‘made at ~~: : 


bl 


fwhich the il purchased may te cited 
cog warranty,~ : 

> On the trial of the cause, the sogitiai oft ; 
feted in eviderice the record of the proceed- ‘ 
ings in the case of Doucet vs. Moncerratt fgr 4 
| the purpose ‘of ‘shewing that the note sued on 
_ in that case was given for the balance due by 
» Hernandez on the first instalment of the land, 
*-and that'it was in satisfaction of the judgment 
» rendered for part of the original purchase mo- 
* } ney, that the appellant had bought at’sheriff’s 


if 
S| 


Bitks's 
Hatrs. 


ee ee a ee ee a 


= re 


é “gale. Admitting the court to have erred in re- -) 
i. | @ "jetting the testimony, it comes uponrecord and “~“f 
@ * we do notsee that, giving it all the effect which 

P| fis claimed. for it, that it can sustain the defence ae 


of the appellant. It shews indeed pretty clear- 

> | “ly that the note of Monserrat, on which Dou 
| * cet, the curator of one of the heirs, brought 

& * guit, was given in part payment of the note 
“whieh Hernandez owed to the succession of 

1 | Paublini Conceding that ihe curator of one 

> G06 the heir had a right to novate the debt due 

to all. of them, or that ifhe had not that righ; 

| _ he possessed the power to novate that portion 
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: Restern Dist which was) due to the minor he represented, q 
Pi et the consequence contended for by the appl oie A 
| Boe lant does not follow. The caseshews no 1 
aig more than that the representative had convertii: fi 
ed a: debt ‘secured by mortgage against the 3 "i 
original vendee into a personal one of the i ine 4 
dorsers;* consequently .a sale to inforce this | 
personal obligation cannot be corsidered:as a 1 98 
sale under the mortgage debt for which it was P 13 
oul substivuted Whe arguments by which the ap- 
: pellant can alone make the record of these pro- ES 
. ecedings evidence against the plaintiff, name: |i 
ly that it-was a noyation of the original obli- he g : 
"gation, necessarily destroys everyconsequence _ 
that would have followed a judicial interes ,W 
ment of that obligation. | th 
ss itp This position is susceptible of farther illus. |, 
tration. The defence of the appellant is that 
at-a judicial sale, made to discharge the first” 
instalment, he bought the property, and con. 
“sequently took it free from any mortgage that | 
mighit exist for any other portion of the sane 
debt due on a sécond instalment However 
trae this maybe in regard to the vendee aad 
judicial sale, it cannot apply toa purchaser by ‘| 
= private contract, for ifthis vendor owed onlya |. 





bl = 
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3 ee 822 8ec 








- 
~ 











¢ 








ie _ chaser to get clear of the incu ex- 






: “the note which first fell due’ was extir 


fad 
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portion of the price. for which he bot eons 
ae ate? would follow the property in the ~~ Arnau & 


“hands of the third person. Had therefore the: Baste 
indorser voluntarily paid the whole of the first 9=™*- 
“instalment i inthis instance, it would not have 
_ destroyed the vendor’s privilege on the second, 
Payment of part of the first instalment, and 
j sving his note for the balance must have the . 
same effect. It requires a judicial sale to eni- 
force the first instalment to e “Saal pur- ‘ 







g in virtue of the second. In'this i insta ce 


_ by paymentjand by substituting a new de tae 
, which the creditor did not expressly reserve 
the privileges and mortgages conferred by the 


¢ } old. The sale here was not;made to inforce 





Lil 
a oe 


| 


the first instalment, but the debt that was sub- 
stituted for it. If the note of the indorser is. 


| ‘Bot considered as operating novation, butas 


collateral security, there would be still less 
teason for saying that a sale under judgment _ 
to epfogce its payment could déstroy the mort- 
ages attached to the'future instalments ofthe _ 
. debt it was intended to secure. Another- test. 
| may be applied which will shew the correct- 


















ee Fd 
we, 
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Easton Dist, 638, of these principles, If the ‘een Pa 


0 
pn 
arnave the curator on his personal obligation, P 
mas this land to a third person, and the curator had” s K 
sought by an action of mortgage to have had T 
the premises seized and sold, the purchaser” ol 
could have successfully urged that the mond} | be 
* paid by the indorser, and his note for the b: 7 - , 
tance had extinguished the debt due by the” 
vYendee, -If then the creditor could 
force AEN 4" yainst 











sherif's sale? | pe 
This opinion open fh wo Sin pin of 
made by the appellant. ~ the 
There is no evidence before us that the pag” cou 
ment was obtained by fraud or connivance, { ©? 
And the objection that the judgment against | ¢" 
the principal debtor does not contain any rem | is 
sons cannot avail the appellant, for that meré. * iol 
_dy rendered it Yoidable, and until set agide by | gF@ 
en interested it had all the. cine | 
regularly rendered. Whether ev 














| were in point of fact wien to the lien 
The law requires the creditor who is desirous 
yf enforcing his mortgage on: property in the 
| bands of a third person to produce the j 

* | ment against the debtor together with the act 
j mortgage, and by this provision clearly con- 
s the idea that the existence,of the debt is : 
settled with the party that owed the me 
; and the existence of the lien createdyby 
















3 | @ property subject to the mortgage, Sy 

. The plea of prescription cannot be sustain- 
i for it is shewn that for a length of* time 
here was no authority to which the plaintiff 
¢ould have applied for an order of seizure. 
‘Contra non valentem agere non currit pre- 
P| acriptio. The appellant was the judge of the 
district, and it was not until 1824 that provi- 








_-| grant orders of this description. Acts of 182A, 
| page 10. vs eS 

"| °> "hese are all. the grounds of dei 
|] in the answer of the appellant, bil 
»  VOLVILNS. 6 “9 9% 









Pat debt, with the third possessor who holds. 


® y, r S a: 481 ; 2 
igiged for ihe Po ane é 


ce 


| *@ion was made by law for another judge to “A: 
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. a. Fastern Dist. he bes paide‘a ot 
| Febry, 1829. 
: : reas on which the seizure ; 

. FE blic nor private ‘act: © eTisiepfcllen bane 

“Heiss.” objécted to an enquiry on ‘this ground, 

: no sueh allegation being made in the plea, 

. * ings in the courtof the first instance, an oppor 

| qqtuniity was not offered to them of meeting os. 

Cc disproving it there. | 4 

On reference to the petition; we. find 
‘plaintiff averg,that he was evicted of the 
Ynises by an order of seizure founded 4 


mortgage or privilege existing on the land f 



















* © My 
a to the Ist April, 1820. The answer of the ap-™ P dc 
«  ‘pellant contains no general denial, ‘nor special. by 

denial of the fact; it negatives the recording of ¥. 

the judgment, but is silent as to the recording 

. of the original contract of sale, and it is with. | 

, out any averment that the instrument on which | © * 
: the order of seizure issued was not an actof | © 
mortgage. Under this state of the pleadings, | 
the party cannot put. at issue here a factién | “t 
«which the contestatio litis was not formed beg*| st 
ae ‘ 3 ' Every allegation in the petition which “" 


rtalenied by the answer is admitted by. it 
“aie act itself comes up with the record of ‘i 
ihe proceedings on which. the eviction took | 
| : i 


—— 
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nw eae s 


mr T A fee 
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that ground below, it cannot bé examined here, 
“iereed that the judgment of the,court of - 


We Davecac for the plainift—Mitchel for the 


Porter, J. delivered the opinién of the vege ey by ol 


- er Starkweather for $150, and that he has ‘the 
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‘original. instrument, or proceeds froman 4, vs. 
error in making out the transcript; we cannot Hzms. 
wy. Bot admitting it tobe such as the ap- 
pellant contends, as no issue was joined on. 


‘It is therefore ordered, adjudged and de- 


ates be affirmed with costs, | sor 


“6S 





WILLARD vs. PARKER. 


APPEAL from the court of the first district. The vendor 


court, - The petitioner sues for a horse, which ve very a his 
he avers is his: property, and-states"that the de.” 
f€ndant has got possession of him, anditefuses 
‘to-deliver him up. ‘Two hundréd’dollars da- 
‘mages are also claimed. ; * 
# ja Wondeferidane opposes tothe action, = 
A plea that he sold the horse to one Ash= 


privilege of vendor on him, the price not be-- 
ing paid. 








CASES IN ‘THE: ied « 
. 2. That there is due to him for the‘keepingy|; 
thehorse'$131...° 2 a | te 
| %"Dhat the horse was s frandalenily can ‘yh 
out of his possession by Starkweather, and that | pl 
the plaintiff knowing his (defendant’s) claimy, | | 8 
had combined and colluded with Starkwea, | ut 
ther to defeat it’ oo) tif 
_. The cause was submitted to a jury in nh 
eourt of the figst'instance, who found a ve ; 
in favor of the plaintiff for the horse, ont * 
sessed his damages at $173. : % 
An unsuccessful motion was made in: hi , x 
court of the first instance for a new trial, and | 
judgment being rendered. conformable to the’ 
verdict, the defendant appealed. © 
The statement of facts shews, that the horse | fu 
‘Had beertsold by Starkweather in the street, on. | th 
_ the 27th December, 1827. The witness who | a 
proves thigfact did not see the money paid, but | er 
heard.the vendor say. he was satisfied, bes a 
pe 
‘of 







































horse was put in the stable of one Carlisle, and, 
staid all night « i | fy 









* — Befendant proyed he had sold thoharee dll 
Starkweather, and that the price remained um | ay 
‘paid, but was sued for. It was proved that the ; ’ A 
horse was put into Parker's livery stable on 4 de 
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|, sod August, at 50 cons a day, and that he Ene 
* | temained there until the trial at 50 cents a day. —<~-— 
B | “wAWay or two before, the:-horse ‘was*sold to “8 
¢ | plaintiff, Parker-ordéred his ostler not to let 
ty, | | Starkweather. take the horse out of the-stable 
» | until the keeping was paid. .The keeper tes- 

\, | tified he was taken out without his consent or — 

| {knowledge, and that if he knew it he would 
vhave prevented it, ea ae wi Bi 
#.>'The morning afier the horse was sold to the 
__plaintiff, he was found at the stable door, with 
") ‘a rope round his neck. The defendant kept 
‘| ithe horse up to the time of trial without using 
e | -him. — : 
| «We think the court below did not err in re- 
| fusing to grant a new trial, and in confirming 
m.| the verdict, The defendant delivered posses 
9 | sion of the horse to Starkweather the purchas. 
at _ser, by whonr he was placed in the stable. Whe- 

/| @ ther he got hin improperly out or nowwithout 
d.| paying for his keeping cannot affect the rights 

a ‘of property inthe plaintiff. Starkweatherwas. 


















ges 


@ | ‘both owner and’ possessof at the time he sold, 
: _ and-having under these circumstances sold the 

\ } | horse to the petitioner, the defendant’s privi- 
} legewas:los, : 











486 . CASESN THE-SUPREME COURT ; .- 
Gato Dist ol at is therefore ordered, adjudged ° andiden - 
Ow. creed; that the: judgment of the.district courh— 
‘Wa be affirmed.withcosts ing, 


Pana. Ogden for vininstt-Ereeton for defendant, 


. : % 


* 
eo _- fs fleet 





G.AYOSO vs. WIKOFF. “, 4 
+ 


The défend- Asana from. the court of the third dig, 
ord titles, the judge of the district presiding, — . des 


aeuasoay ac’ Porter, J. delivered the opinion of the court; | 


tion, 


Partieshave Lhe petitioner states that, for the last six years 

frrogao the he has been the-owner and possessor of a ne- 

er groslave named Henney, during which time: 
he has always possessed her as owner: that, 
ihe defendant fraudulently and- without the: 
consent of the petitioner, has taken the slave. 
into his possession and refused to deliver her 
up. ‘The petition concludes by a prayer,that — 
the defendant may be ordered to restore pos-, 
session of the slave, and pay two hundred dol-® 
jars damages for her detention—that 

“sion of the property sued may be decreed to. 

“be in the plaintiffuntil the” decision of the’ 
cause, and that she be sequestered and put in 
the -hands of the sheriff. 


The defendant by his answer denied that 
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or'in his possession as owner. That on the 


yed that she might be — Y the 

court to be such. 

» This answer was filed on the 6th J fne,1826. 

In January, 1828, the defendant offered an 
‘amended answer: By which he set up title 
to the property by a demand in reconvention, 
and averred that the only possession the plain- 
tiff ever had of the slave was as depositary of 


the defendant. 


The judge of the fourth district, who pre- 


“sided at the term of the court at which the an- 


sswer was presented, refused leave to file it, 


“grounding his’ refusal on the 53d articlé’of the 


ode of practice which declares, that the pos- 
sesory action excludes any testimony relative 
to the property. ‘The court in its opinion de- 


- glared, that it seemed to be a conclusion from 
@ihis provision, that a plea could not be receiv- 


ed in relation to matters, of which the law pro- 
hibited any proof to be given. 


‘To this refusal of the judge to permit the 


annexed answer to be filed, the defendant took 


a bill of exceptions. 
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> ; amin 
the slave sued for had ever been the plaintifi’s, "it 


Gayoso ° 


wd she belonged to the respondent, and a 


> 










ag 













Gaxoro 


"Wagons. 


eat Tt appears to this court, that ‘tie judge below 
did not err in refusing the defendant. permigy i be 


sessory action cannot bring a petitery action 


ed in the possessory action, and until, if he 


Z bo 
£ 


ia , 


CASESIN ‘THE SUPREME COURT | * 


sion to set Up title to the property. ‘The 


vision of the-code of practice is perem ia, | 


excluding all such matters in possessory at 


' tions. The allegation ia the petition. that.the — 


plaintiffhad possessed as owner does not make 
the suit a petitiory one. It is an avermentof 


the manner in which he had possessed. The | 


prayer in the petition is for possession alone, 


Neither can the circumstance of the demand | 


being set up in reconvention aid the defend» 
ant, for however. strong the right might be in 


isin these words: “He who is sued ina pos 
until after a judgment shall have been. render- 


has been condemned, he shall have satisfied 
the judgment given against him.” -A demau@> 
in reconvention is in law a new suit, and the 
prohibition applies as well to this mode of 
bringing it as any other. . See the case of La- 
nusse’ Syndics vs. Pimpienilla, vol. 4, 439,. 


The other branch of the answer was unne \ 









general principles of law, the code of practice ‘ j 
by the 55th article forbids it The provision 
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wee. ie i \ 
* as ee 
*e et wm” of ano Pe 
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es a ee 
a pessary ; as the defendant could under the ori Easter Dit 3 
ginglone-have given evidence fo sew that the ‘Cae. : 
jposséésion of the plaintiff was as:the deposita- ., | 
fy-of the defendant. . 
- © "The cause was not tried at the term the — 
‘amended answer was proposed and rejected ; 
‘and at the next term, when another. judge pre- 
sided, the défendant renewed. his.applicatiOn 
' to place the ‘answer on the files of the court 
The judge refused him permission to do so, 
- declaring that, as the same answer had been 
i rejected by another judge, hé’could not admit 
|. “it, not having thé power to revise his judgments. 
In this opinion we are not sure whether the, . 
judge was correct, for he perhaps had the same = 
_ “authority to consider this application, as if the 
decision had been made by himself at the for- 
Mer term. t we have ho opinion formed 
, ‘on this point, for it is not necessary to the de- 
“Gn of the case. The judge did not err‘in- “ 
rejecting it, from ‘the considerations we have 
‘already expressed, and we do not sit here to » 
Teview his reasons, but to correct his judg- 
‘ments. | OP 
“ Nis soon as the plaintiff had read his petition 
the defendant propounded the following 


~ Vox. VILN.S. 62 : 
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Enstera Dist question as, the bill: of exception states, to 
a_~ judge. . “fhasffiuch as the plaintiff. in his. - 
20 tion sets forth that he has been for six yes ‘. 
owner and possessor of the slave sued for, i 

this a petitory or possessory action?” J he 
judge considering the point as already decide | a 






excluded the amended answer, refused to give 
any reply to the question, We are unacquaingis , 
ed With any rule of law or practice which aug 
thorises counsel, or parties, on the opening of 
a case, to propound interrogatories in this way 4 
to judges, and thelearned person who preside” 
ed in the court might well have declined Bie 
“ving any reply, antil the appearing of evidence : 
required of him to declare his opinion, or uns. 
til a decision on the merits rendered it nec . 
sary for him to doso, We cerffiinly do not "| 
think the decision of his brother judge exclu. 
ding the answer prevented him from deciding” 
any point afierwards arising in the case, as his 
judgment of the law might require him to dogs 
for a decision on an interlocutory question du. — 
ring fhe pendency of a cause does not pr 
a deeision on other interlocutory matters in ; 
which the’ same principle of law may be ins 














ed by the judge of the fourth district when he | 




























jus fered evidence of title. That evidence was a 
if | ejected, and in our opinion correctly, as the “a 

ay | suit was a possessory one. | . = 
- | —° On the merits we can discover no error in _ 
i- | the judgment of the court below, and it is there- 

c@ | fore ordered, adjudged and decreed that it be 

= affirmed with costs, : 

~ . Hennen for plaintiff— Morse for defendant oti 

of ' ? aie : 

H porte 

8 ; 2 PRITCHARD vs. SCOTT, 

is 

oat Appgat from thé court of the third district, Beforea late 

2 ec) f id di act . As 

tee 2 judge of said district presiding, ae bly 

4 ‘ Powrer, J. delivered the opinionof the ¢ourt; am 

. wd a f sit for notics 

in . “Phis is an action against the-indorser of a* endorsers, - 

~ "s promissory note. The answer contains age-. ~ .: 
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ome 
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9 But as a direct answer to the we ge 
, if it had been put at a properitime, must ~~ - 
Have -been unfavourable to the defendant, we 


egnnot send the cause back on that nan 
"More especially as we perceive by another 
_ bill of exceptions, that the silence of the judge bs 
aid’ not prevent the appellant from requiring _ . # 
and obtaining his opinion on this point, at ano~ 
ther stage of the cause when the defendant of- 
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* not a legalnotification, as has been con 


y CASES INTHE SUPREME COURT 
Dist. neral’ denial of the facts alleged in the petition,” 


dnd a speeial ayerment that the defendant had. |" 


not been legally notified of the protest, The 


cause was tried by the judge of the first i in-=}, 


stance, who being of opinion that legal noti 


of non-payment had not been given to the ine 
dorser, gave judgment in his favor: from tat 


judgment the plaintiff has appealed. 
The evidence in the cause shews that the 
notary deposited in the post-office at Baton, 
Rouge notice of the protest, and that it is an 
office to which the defendant was in the habit, 
of sending for his letters and papers, .The © 
post master swears that he was irregular in © 
doing so, and thatsome times months elapsed 
without his calling or sending to the office, — 
The defendant lives at the distance of 22 or 
23 miles from the office. 


before the passage of the act of assembly, © 
which made post offices a place of deposit for 
notices of protest. The case therefore is S 805 
verned, and must be decided, by the rules 
commereial, law, according to which, this was 


decided i in this court, 


* Y 
* a) 
« 
® 
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This transaction took place in the year 1823) | 
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At is therefore ordered, adjudged. and de- Fs 
”  gfeed, that the judgment of the district court. 
be affirmed, with costs. 

-! | Eustis for plaintifi— Turner § Lawrence 

7 pp ietiaes 


aes eee 








PEREZ & AL. vs. MIRANDA. 





Apreat from the court of the first district, 
Tpeaaetix, J delivered the opinion of the court, 
“The defendant, a merchant of Tampico, re- 


Gibraltar, for the proceeds. of a quantity o 
brandy, “and other goods, which he sold for 
* them in May, 1827, on the ground that, in the 


ordered to leave the republic of Mexico, and 
were so much alarmed at the proceedings o 
_, government that most of them removed their ; 
property to Havana, and other places of safe- 
ty:.that he and the plaintiffs are European 
Spaniards, and he thought it best for the inter- 
est of the plaintiffs, and a measure which the 
‘disturbed state of the country rendered indis- 
‘ea  Ponsable, to disregard the plaintiffs” order to 

. ‘wansmit their’ finds to Vera Cruz, and sent 
=. to = toa commercial house, whom 


i ms <. 
a x » 
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“= 


















tesists the claim of the plaintiffs, merchants of om 
fte send then 
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ena 


PritcHaaD 


scot 


Amerchatit 
who has funds. 
of another in 
his hands, 
and is come 
led by po- 
ical hn 


away, must 
as’ much as 
possible re- 
tainacontrol 
over them, 


gand as soon 
following winter, all European Spaniards were as the cause - 


which induc- 
ed him to part 
with them 


fee: ceases, must 


dispose of 
them accord 
ing to urders, 
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CASES IN THE SUPREME COURT | 
Eas sm Disthe dineoted t to hold them at the plainsiffs” digs 
Boe ng: posal. ve Sa . A 
=” * The district court sustained the defen 
and gave judgment for the defendant 
plaintifis appealed. a 
: There is not any dispute about the plain ae 
“|; * tiff’ claim to a balance in the defendéitg a . 
; hands, nor as to.its amount. The only ques Je 
_ tion is as to the validity of the matter set up 
in ‘discharge of the defendant, 4 
The brandy was sold in May, ona credi 
* . the plaintiffs, on being informed of this, e 
pressed no dissatisfaction at:it, and their con« 
sent may perhaps be presumed. But it re- 
“mains for the defendant to show that it was not | ” 
ne owing to any cause of his that the funds we oF a 
not received and sent to Vera Cruz, befo e i 
the order which excited alarm among the Eue 
ropean Spaniards. This might have be 
done by shewing the period of credit given: sf 
Are we to suppose then it was six months ? 






























Be ‘ Suppose it was three, there would have ood 
bably ‘been sufficient time to colleét ahd sen i? 
the funds,according to order. | 
We admit with his counsel, that if there we 7% 
really a cause of alarm which induced he 
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sanding the funds 1o Havana, instead:of Vera Es 


; necessity justified the act it: induerd,! 


and-we are. willing to consider” “that necessity ° ia 


ved: by witnesses to whom the infe- 

P judge has given credit, 
” ips soothing shews that the defendant could 
ot, after the funds reached Havana, have pre> 
erved over those funds that control, which he 
is yas bound to resume as soon as the necessity 
) which had compelled him to abandon it ceas- 
od. He was bound that they should be trans- 
mitted to the plaintifis’ correspondents ‘as soon 
_ 8 possible, or kept at the latter’s disposal. No- 


Minted 


bing justified, because nothing compelled, the _ 


x = toplace the funds out of his reach or 


y |. eontrol. He ought to have kept such a com; 


y ae over them, as to have remained able to ~ . 


answer the plaintiffs’ call at any time. 
| .,,Neither is it very satisfactorily shewn that 
; a: : the plaintiffs’ funds were sent to Havana. Itis 
‘| indeed in evidence that ‘the defendant sent a 
4} @arger sum than that he owed ‘the plaintiffs, to 
= and that he aftérwards directed his 
“ gorrespondent there to keep the sum due the 
» plajntifis at theif disposal, Their counsel-has 


nothing i in this but @ voluntary appropri- 





3 CASES IN THE SUPREME COURT 
Rater Dit ation ‘by the defendant of fands of his'in' lo 
Bn. vana, to the discharge of what he owed toa & , 
*4™ plaintiffs; an appropriation which, as ivhada 
“ other effect than to give them a new det bt 
without their approbation, instead of the'o 
in which they had placed their trust, coulg 
release the latter. - Ae 
There is another circumstance which 1 iy 
tates against the defendant—his order to : ae 
Havana correspondent ‘to hold the plaintiff 
funds at their disposal was clogged with 
condition “that they should be reinstated i ind 
management of their affairs.” - ~ mi : 
After the shipment of the brandy, the plai 
tiffs informed the defendant that they had b et 1 
compelled to stop payment, and desired hil 
to suspend the execution of their anterior q ; 
ders; that he should hold their funds at 
disposal of the syndics that were to be appo yin 
ed. They afterwards informed him that 
cable arrangments being made with thal or& | ¢ 
_-ditors, they had resumed the ae 1 ee 
their affairs, and Zave him new diréctic | 
about their funds, The 9p a 
Obsérved it would have been ‘mote accord 
fo inexcantile usage if the syndies he 1 comm 
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i eater | the information, but. denied ‘any. want ron 


| % fe of nfidence in the asdertion of the plaintfls, 
Pexpressed no desire to- receive any com- 
| nication from the syndics; The fact is that 
‘esyndics were appointed, the arrangements : 
ent having precluded the neeessity of any. - 
. thes the defendant added to the delay, un- 
sarily created by placing the funds in Ha- - 
ana, at the plaintiffy disposal, instead of send- 
bung or keeping them at the disposal of- their 
t ‘gorrespondent at Vera Cruz, a. place nearer; 
hd“ with. which Havana. has more frequent - 
. ymunication than’ Gibraltar, besides sub- — 
jecting tlie plaintiffs to unriecessary delay and 
sit Buble, in establishing to the satisfaction of 
ie defendant’s correspondent the fact of their 


. a g legally reinstated in the management of 


Minas, 


| We conclude then, admitting that the des 
|, fidant was guilty of no laches in collecting. 
OF an transmitting the plaintiffs’ funds to’Vera 
“Crnz, and that Heoessity justified (as thé dis-- . . 
| trict judge has concluded) the sending of the: 
money to Vera Cruz; nothing authorises the# 
meh de endant i in Teaving them theFe out of his con- 
“the i, so as to disable hintself from effectually 
wy VOL. VILN.S. 6s 




















= 
. answering tic o plain fist eal ¢ on hit 
= from-sending them to Vera Cruz if an op oppdk 
__ tunity offered. As he parted illegally with bi. 
” funds, his liability to produce them is not thet 
by afecred. eo = 
At is therefore ordered, adjudge 
_-ereed that the judgment of the districg, Co 
~ be annulled, avoided and reversed, and j ir 
ceeding to give such judgment as in our ¢ . 
nion-the — a quo Saale ¢ to have given it}. - 





pts recover from the appellee the sufi ‘0 
seven thousand three hufidred and tw on 
three dollars, thirty-seven and a Rialf oe pen} 
- ‘with legal interest till paid, with costs ih OM 
- Duncan for the plair iffs—S 
_ the defendant. 
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“DORSEY & AL. w. THEIR cReDITORE. ° “fe 
* A party who * 


raga bs ‘Apbras from the court a the first dig ric 
fon of thé. Ponrer,J. delivered the opinion of the ar 


ceive 


ges t.. vathe tableaa of distribution, because he was. 


beyond 


what he has placed thereon, for the daaiages on 
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‘ sof exchange protested for pap payment "as seat 
| |. gp awhich he was indorser. 7 
4 Phe evidence on record shews the indorse- Pome 
Pent to ay ale made for the ppeommoder i 


1 ent Co. vs. their Creditors, except that 
| ‘in this instance the indorsement wag made in 
i the state of Pennsylvania, Ante, p. 9. 
|» The.court of the-first instance rejected the 
glaim for damages. Here it has been con- 
Ae ended that decision should be reversed and a 


rent one rendered, from that given in the 


“ease just cited: First, because the statute of 

’ | Pennsylvania differs fro. ours—and, second, 

| because in that case, the conclusions.to which 

‘the court came were incorrect, and unsupport- 
ed by law. 

Y I. We have been unable to deni any 

| material. distinction between the legislative pro- 


pn Fe 


Nisions of our:own, and ¢ our ‘sister sated on the, 
rimbject. ; 

- The act of this state, teal “That if any 
person shall draw or indorse any bili or bills 
| "Of exchange ‘upon any person or persons liv- 
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mp ing out of this: state (territory) byt within the 


on, iit of the United States of America, ' at, 
cuaig the same be returned unpaid with a legal TOs 
cusprrons: test, the drawer thereof, and all others cons 
cerned in making and endorsing il oF 

bills shall pay and discharge,” &c. &e. . i 

« The Pennsylvania’ statute provides “Th a 
whenever any bill of exchange hereafter to be 

drawn orendorsed within this commonwealtti 

upon any persof or persons, or body corpé 

rate, of, or in any other state, territory, or pla 

seat be: returned unpaid, ‘with | aleggl p prot 











or. may be payable:shall be entitled to recov ‘fs ’ 





é 
andigeceive of and from,” &c. &c. | fav 

-The terms used appear to us equally ee de 
prehensive in each of the enactments —the papas 
language is broad enough in both to cover the | ‘tra 
ease of the appellant, and. we are unable to | a 


ahink of a single argument deducible from 
literal terms .of. the law, that does not apply 
«with the same free to the one act,as to the 
other, oe 

~“\ No decision of the courts of Pennsylvania one 
putting aconstruction on their statute, ina case pn 
-such as that before us, has been shewn, not | le 


~ 
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ive our ovp ‘researches furnished us with Eastern Dist 

ey. We are therefore bound«to decide the ~~ 
case by those principles of Jaw which would ==" “4+ 
govern’ us, if the transaction had*taken place cazprrone. 


iw there, and. the, statute been passed in Louis- 





y If the decision in the case of Nolte & €p. 
be ‘correct, it settles the rights of the. parties 
thefore us. We feel gratified “that the zeal of 
' the counsel for the appellant has enabled us to 
| gexamine again attentively the doctrine there es- 
_ | tablished, and though we.are far from think- 
: ive the case free from ‘difficulty, we believe 
e weight of authority, and of reason too, in 
; favor of the sana — pe uggn its 
i decision, : 
s | ~ ‘Looking beyond the fort i in which this eon- ® 
, ees is clothed, and considering i it on the evi- » 
fel: qitence adduced, and-the admissions made on ? 
y, ifecord, we have presented to us the case f 
; au indorser of a bill of exchange who put his 
. | «name on it for the accomai®dation of the pre- 
h _-nious parties, and to enable them to raise mo- 
f easy. en it He has donggo without paying da- 
. | «mages, and yet requires the parties to whom he 
| <lent.his name should pay them to him. We 
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Were ihe appellant the holdér of a 


exchange taken in -the due = 
and negotiated by him, we believe it'w. 


CREDITORS. 


not be necessary. for him to ae mene , 


paid the damages, the Jaw merchant 


ing the liability to pay them sufficient to : “ 


ble the holder of a bill to recover them 
previous parties, 


’ (But we considered in the former ioe oe i" a 
he was not the holder of'a bill. of exchange in | 


the sense in. which that term is.used in the. 


merghant: that though as to all parties wi ‘a ‘2 


came after him en the bill, the lex mercatorig, 
applied i in full force, and made him respofisi-_ 
bleunder its rules, yet that as hetween: vhim and 





qe of his ovat mata atic 





: dorser as surety. 'o support'that view. o 
are aware that it is necessary'we should be au. | 
thorised to look beyond the form in which the: 





















those he engaged to accommodate with. ie. | 3 : 
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- @onteact is-clotlied. ‘The fropriclfeagor do Meera 
=I 16% strlMS tis to be egntested in ars 
| if it tad, the consideration of a stip. | — 
case will at once show the obligation Of oasoinone. ~ 
e Uourt to do so. Should for example, the 
“thai of I of exchange. have given it 
te acconimodation of ‘the. payee, and the 
Hiave taken i it up on protest, most cer- 
* Galnly 3 in a suit by him against the person 
Aina accommodated him, it would be open to 
“the drawer to show that. tle bill had been * 
given for the mere aécommodation of ‘the 
plaintiff. This case shows further, that in an 
“action on a bill, a party might mpletely 
within the letter of the statute giving damages 
on bills of excharige; and yet there. cuiliant be 
. | adoybt that the payee for who8é accommo- - 
“dation i it was given, could not recover them, 
“Tor the principal, for the payment of which, by 
e mere inspection of the bill, the drawer_ 
Mead appear to be responail ible. 
5 n we are correct: eluding ‘that 
“the are not bound. by the terms in which 
ties on_a bill of exchange haye eloathed 
Shar Contract, and that we may look ifto the 
‘real nature of the transaction,to ascertain the 
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Ze 504 CASES IN THE SUPREME COURT 
| Eastern Dist extent, ir rights aiid obligations: letomme | 
ry eet 


~~ see what contract was foifified bétween the a 
Donsss©4™ yellant and those for whom he indorégd? re 


aah 


creprrors. Makes apart ef the admissions on record: y 
already stated, that he put hissname on al 
bills to enable. the previous: 

oney .on them, or in other words, Sant he 

‘made himself. responsible to any personggliey 
might thereafter pass the bill to. Test this. 2 a 

-gagement by. the definition of our code; ‘whieh 
declaressuretyship tobe “an accessary p is 
by-which a person binds himself for ‘anot e ie 
already bound, and. agrees with the credit “a 
“to satisfy the obligation of the debtor if he does: : 
not,” and We are totally.at a loss. to discover. 
int6 what other class of contracts the “a 
ment can fay. La. Cote; 2004, . fe 
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et 


indorser could not be considered sein, bee, 

es cause he waé liable in the first instance ‘on 
* the bill, to the holder, and that he could not, s 

‘sureties can,g¢laim the right “of di a 

. But we under and it to be an ele 1s 
it*certainly is a familiar doctrine of our las a 

that the contract of suretyship may exist ‘be. | 


tween the principal and surety, although as 
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dai. C. Code, 428, 7. La, Code,301 
’ thier traité des ollligations, No, 264. ike 
“| ~fllaving thus seen that the eoitract was One CREDITORS. 
Ve us next,consider, whether 
‘Gat of a change was also formed between the 
pre Iegaing shia coquiry wd hevedien 
yuable to find a single feature of the latter, un- 
*} afie the form of the contract, The bills-ia 
; — never were passed to the appellant: 
6. ‘hey were not: received by him in course of 
er. | tades—they-were not negotiated by him. He 
or | werely lent his name to enable the previous 
_ parties to pit them into circulation. In no 
_| part of the lex mercatoria can we fitid” any 
@ | thing which will authorise us » that a 
| person whe thus becomes a party toa bill, is en- 
| tiled to the rights of a holder wlio has taken 
| md: negotiated. it for the parposes for which 
On. | iis contract was first introduced among men, 
ta uit subsequently recognized Sid sanctioned 
a bylaw.” Tt cannot be contended that the form’ 
a #the contract is to control. she substance of 
wy | ie , the agent to whom a_bill was pass- 
a cofleation might, with equal success, 
as | -wge that the indorser’s rights and obligations 
4 ~ Vou. VIL N.S, 64 


































ediher parties, they should be bound in ole 
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ene be settled by the:rdlés ‘which gé 
ansf r “of bills of exchange, veges of tie 

. .* Dott ay of: mandate, ane vere ct A hg 

er cnasitobi? “tis said the authorities in the comet 


law do ngtisustainws in the position 
It is certainly true that the point wend) 


expressly decided, and it is equally rue; Wt 
there have not been many cases which furnidy 
analogies on which the court can sustaifiliji 
dovitine it-believes correet; but'those whith 
‘come nearest to it in principle, do nour jt pe 
~« Ment completely support the position asstifiied? 
« aRayleyy i in his“treatise on bills, ‘in speales: 
phthe remedy by an sens pari 
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? pose is teint, in which case? 

—< the sidosenrsuisiahione ouvety, he will be enw 

. titled, under'49th G. 3. on taking up the bill GF 

note, to stand i in place of the holder, if he had’ 

proved under the commission, and to ‘prove 

° himseifif the halder had not — 
296. + ie ; Pt 

ouiais on iaseiiieiey teen case in 4 Mog 

sappllie author states, that mere re 
accommodation without any specific S exchange 
of bills or notes, will not create a debt a 
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nat bg » 
a — 
e = 
ra 
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fier side. Hach partyin such, case bo gens 

* eghesstirety for the other, andwilil Bliged 5 reas 

“pipay bills: or nojé™ negotiated by ‘the other; s @ 
= “ilies rio right to sue the other, or in: af. a 
ip: of his bankruptey, to” erga is 
nission. - Ibid. 302. we 

.,- Eden, in*hig work -on bankruptey;*siiits | 
"peaBber be’ the situation on the bill of: 

"fligon lending-his name, whésher he b 
@ptor, drawer, or indorser, he is substantially 
f’surety for the person who has received con-. 
idexption for it, and ‘4s such, is entitled to’be : 
eles llega A009 -- 
Page; 149" 7 : 
These authorities we think clearly establish, 
that in England the party who lenis biisname - 
ivConsidered as surety; and that-his right 'to 
Weover does not depend on theemere ‘fact of 











fi-holding the bill, but his having paid it. 1f . 
hen his right to recover depends on paying, —— 
that right miust’be limited to thessum he has eo + 
paid. “Phe obligations of the principal, can- ow 


pt be extended beyond therinjury the surety 
“'Phe ‘strongest authorityaigainst this opinion 
iscontained in the late commentaries of Ghan- 
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Tibgries. ole Kent,in which it is stated “a 


= "Dail tes ag other : per. This, is the la 
< —-“*eeorrress. best doctrine, both in England ails 
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CASES: IN tenseiemroene 


nop ger 


conotry. Jn stppor of this opinion eg 

5 Taunton, 192.. 6 Dows. Par, 008: 224, 

Sergeant & Rawle; 229. 6 Cowen, 484; — 
The opinions of this eminent jor 


judge, are entitled-to great respect, ood. * 





found different from our conclusions on ale 


_ gal question, they. well authorise further,re 


flection before a decision is pronouncedg: Ip 


this instance; however, we do not believe thet 
learned person had any such case in. conte 





’ plation as that before us. Immediately before “ 
. the senteri€e quoted, he is treating of the: obli-| » 


gations of the acceptor, and in opposition 108 


novel doctrine first enounced by Lord: = F 
_ borough, some years since, that the 


was not liable to the indorser, he. conti 

say, “He is bound though he accepted vs 
out consideration, and for the sole 
dation of the drawer; accommodation . 
is now governed by the same*ru 7 
paper.” It is clear to.us that the obli 
the ,acceptor to the other parties to 
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_OF THE SEATE-OF LOUISIANA. 


_-yneze alone contemplated by the author. Minasteon Diet 
die intended to say, that as between the party gon ney 
lending his. name, and him w whom, the Dama 
‘ jmme was dent, all the rules of mercantile pa- casnitubs 


* par-apply, the eases queted do not sustain the 
- ppinion to.that extent. They ali’ relate to the 
4 Sbligations of acceptors of bills, or makers of 
* t,o pari o the instrument other, than 

49 -whom-they. lentitheir names; and 


~»-4apon these principles, and in conformity there- 
~ with, the» case of Postlewaite vs: Coa, was 
“|. @jpeided a-few days since in this court, 


As to the observations which. fell. from the 


\ eourt'in the case of Harrod. vs, Lafarge, they 
* .are nothing more than the enunciation ofthe 


general principle, and. as to gll other parties 
to the bill but the person for whom the ac- 
commodation was made, they are correct, and 


still express’ the opinion of this. court, The 
-» ease before the court is quite different from 
. that, and our decision now, does not in any 
-* respect conflict with it, 


But the appellant claims interest on the 


> ‘@ffifis which were duly protested, and which 


Were not given by the ain of the district 
~court—this must be altered. It is therefore 






* e ty is “ 
a CASES IN THE-SUPREME COURT 
Bastem Dist ordered, adjudged, and decreed that the judg- . 


Febr’y 1829. 
= ment 3 the” district court ‘be annulled, avoids. 


Dedierteet og and reversed: ‘and: that the appellant be’ *F 
ottulivese, placed” on the respective tableaux of Mor 


gan, Dorsey & Co. Benjamin Morgan and’ 
Greenbury Dorsey, for the sum of $31704 hy 
with interest, on $10000 from the 22d Decems: ' 
ber 1825, on - $10000 from the 6th Jesiflieg. 3 


1826, on $10000 from the 21st January seog 


on $1700, 71 from the 11th January: 1826; 
tothe dates. of filing the several bilans by said’ 
insolvents, and that the appellees pay the cosy 
in both courts.“ - 
Slidell: for opposing creditor—Eustis for 
syndics, 
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